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COMMANDANT INSTRUCTION M12711.4
Subj: Labor-Management Relations Program
1. PURPOSE. This Instruction has the following purposes:

a. Transmit Department of Transportation Order 3710.4 which
governs policies and procedures of the Labor-Management
Relations Program in accordance with Title VII, Federal
Service Labor-Management Relations of the Civil Service
Reform Act (CSRA) of 1978 (5 USC 71).

b. Transmit Department of Transportation, Departmental
Personnel Manual Letter 711-1 which describes policies and
procedures for recording and maintaining records of official
time granted to employees for representational functions in
accordance with the Office of Personnel Management's
guidance on the use of official time.

c. Provide requirements for the selection of management's
bargaining team members for negotiating agreements with
labor organizations.

2. DIRECTIVE AFFECTED. COMDTINST 12711.1B, 12711.2A, and 12711.3
are cancelled. '

3. EFFECTIVE DATE. Provisions of this Instruction are effective
upon receipt.
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DELEGATION OF AUTHORITY. The authority of the Commandant for
labor-management relations in the Coast Guard is delegated to
area and district commanders, commanders of maintenance and
logistics commands, the Superintendent of the Coast Guard
Academy, commanding officers of Headquarters units, and the
Chief of Staff in Headquarters, subject to limitations imposed
by this Instruction and Commandant Instruction 12240.1
(series).

RESPONSIBILITIES. Program responsibilities are assigned as
follows:

a. Commandant (G-P) is responsible for the following, with
primary support and operating assistance provided by
Commandant (G-PC):

(1) Monitoring the éperation of the program within the
Coast Guard;

(2) Evaluating the program within the Coast Guard and
directing such corrective actions and changes in
policies and procedures as are deemed necessary in the
interest of the Coast Guard;

(3) Serving as sole contact with the Department of
Transportation on all matters being referred in behalf
of management to the Federal Labor Relations Authority
(FLRA), the Federal Services Impasse Panel (FSIP), and
the Merit Systems Protection Board (MSPB);

(4) Providing Coast Guard policy direction in connection
with the impact and implementation of the CSRA of 1978:

(5) Making available any assistance as may be necessary:
(6) Interpreting regulations issued by the Commandant; and

(7) Approving all negotiated, renegotiated, or supplemental
agreements.

b. Area and district commanders, commanders of maintenance and
logistics commands, commanding officers of Headquarters
units, and the Chief of Staff in Headquarters are
responsible for the following:

(1) Administering the Labor-Management Relations Program
within their jurisdictions in keeping with the CSRA of
1978, regulations of outside authority and this
Instruction;
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b. (2) Assuring that management officials and supervisors are
trained in labor-management relations, negotiated
agreements, and contract administration as required:

(3) Assuring that civilian employees in their respective
jurisdictions are apprised of their rights and that no
interference, restraint, coercion, or discrimination is
practiced to encourage or discourage membership in any
labor organization;

(4) Keeping Commandant (G-P) advised of significant
problems and the progress of the program;

(5) Periodically evaluating the operation of their labor-
management programs;

(6) Designating a management representative as a single
point of contact to act upon petitions submitted by
labor organizations and to provide for orderliness and
continuity in dealings between management and union
representatives;

(7) Submitting to Commandant (G-P) all matters to be
referred to the Department for approval, coordination,
consultation, or information; and

(8) Advising Commandant (G-PC) in all cases when
negotiations with a labor organization are anticipated.

c. Managers and supervisors are responsible for those matters
indicated in chapter 11, paragraph 2, section f, of
enclosure (1).

MATTERS TO BE REFERRED TO THE DEPARTMENT. Enclosure (1)
established numerous coordination/notification requirements.
Enclosures (1) to enclosure (3) specifically lists the
coordination/notification requirements. All of the data for
the Department (notifications, copies, etc.) are to be
forwarded to Commandant (G-PC) for appropriate action.
Telephone notifications are to be furnished to (G-PC-3) on
FTS 267-1704.

MANAGEMENT BARGAINING TEAM MEMBERS FOR LABOR NEGOTIATIONS.

a. Due to the increasing complexity surrounding the impact and
implementation of the various laws and regulations governing
the negotiation and administration of agreements, it has
been increasingly clear that a greater expertise is required
to assure that the provisions of Chapter 71 of Title 5,
U.S.C. are not violated.
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7. b. The number of individuals who serve on a management
negotiating team will vary according to the particular
situation; however, as a general rule the team should be
comprised of a minimum of three management officials with
one individual designated as the chief negotiator or
chairperson. The chief negotiator should be qualified to
speak for the commanding officer of the unit. This
individual should be well versed in the operations of the
unit and should be familiar with civilian personnel .
regulations. The chief negotiator should also be aware of
any problems which have arisen at the unit so they may be
brought into the negotiations. A member of the civilian
personnel staff who is thoroughly familiar with civilian
personnel regulations should be given serious consideration
for this position since that individual is frequently the
best qualified person available. At a minimum, however, a
civilian personnel staff member must serve as a team member.

c. Consideration should also be given to using an attorney and
a budget or financial analyst to serve as team members or
advisory personnel. Since a negotiated agreement is legally.
binding, attorneys play an important role in drafting
contract language. The financial or budget analyst is
important since many provisions of an agreement have
monetary implications which need to be assessed accurately.
Although each of these individuals can assist without
actually being members of the negotiating team, it is felt
that they can perform more effectively if they have benefit
of the background of all the discussion. Operating
officials and high level supervisory personnel may also be
appropriate team members. Their knowledge of day-to-day
operations (i.e., working conditions, employee
dissatisfactions, production requirements, etc.) can be
valuable and useful in the negotiating process.

d. Commandant (G-PC) is also available upon request to assist
in negotiating agreements with labor organizations.

e. To assure that management negotiators are qualified to
represent the interests of management during the
negotiations of an agreement, final approval of all members
of the negotiating team will be made by Commandant (G-PC).
The names of selectees must be forwarded to Commandant
(G-PC) as far in advance of negotiations as possible, with
the following information on each candidate:

(1) Current grade and position or billet to which presently
assigned.

(2) Capacity to which assigned while serving on the
negotiating team (i.e., chief negotiator, member,
member/technical advisor).
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e. (3) Brief description of experience in labor management
relations including previous negotiating experience and
training. ‘

f. At a minimum, members of the negotiating team should have
attended the following two courses prior to their
participation in negotiations:

(1) Department of Transportation's Management Effectiveness
in Labor Management Relations.

(2) Negotiating Labor Agreements course which includes mock
negotiations.

TRAINING OF SUPERVISORS. In those instances where an agreement
has been negotiated with a labor organization, all supervisory
personnel who will be supervising employees covered by the
agreement, will receive formal training on the provisions of
the agreement and their responsibilities in the administration
of the agreement. Such training should be completed within
sixty (60) days of the effective date of the agreement.

TRAINING OF MANAGERS. All second line supervisors and above
are responsible for organizations covered by recognition
granted to a labor organization and should attend the
standardized training course "Management Effectiveness in Labor
Management Relations." Attendance in this course is mandatory
for all military officers who are responsible for the personnel
function at a district or Headquarters unit or an MLC, or who
have been selected for such assignments.

POLICIES AND_ PROCEDURES FOR RECORDING OFFICIAL TIME FOR
REPRESENTATIONAL FUNCTIONS. The recording of official time
used by bargaining unit representatives shall be in accordance
with enclosure (2).

SPECIAL ATTENTION. Extreme care must be exercised in reaching
agreements with labor organizations. This applies not only to
term and mid-term bargaining but in any other dealings where
management and the union formally agree to a course of action.
If the provisions of such agreements are in conflict with
either a Departmental or Commandant policy or issuance, a
formal waiver of such policy/issuance must be obtained prior to
local agreement. In accordance with 5 USC 7114, formal
agreements both term and mid-term must be submitted to
Commandant (G-P) for approval. If they contain provision in
conflict with law, Government-wide regulations, Departmental or
Coast Guard policies or regulations, the parties to the
agreement must be notified that the agreement containing those
provisions cannot be approved. This notification must be
accomplished within 30 calendar days of signing of the
agreement by the parties. The short time-frame mandates that
all such agreements be submitted immediately, directly by the

5
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11. (cont'd) fastest available means to Commandant (G-PC).
Initial notification of such signing should be made by
telephone to (G-PC-3) on FTS 267-1704. If the union is not
notified of the conflict with Departmental or Coast Guard
policies or regulations within the 30 day time period, the
provisions of the conflicting policies or regulations are
waived. In order to assure that no inadvertent waiver of
Departmental or Coast Guard policies or regulations occurs,
copies of the following must be submitted to Commandant
(G-PC-3):

a. All documents jointly signed by management and the union; or

b. Memorandums for the record made by either party making
reference to an agreement when a copy of the memorandum for
the record is formally distributed to the other party. If
such a document is in conflict with law, Government-wide
regulations, or Departmental or Coast Guard policies or
regulations immediate action will be taken to notify the
parties.

12. ACTION. Area and district commanders, commanders of
maintenance and logistics commands, commanding officers of
Headquarters units, and the Chief of Staff in Headquarters
shall comply with the provisions of this Instruction and its
enclosures.

Encl: (1) DOT ORDER 3710.4; Labor-Management Relations Program
(2) DOT DPML 711-1 dtd 10 Nov 1981 w/attachment
(3) DOT Employee Representation Record
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Department of Transportation ORDER
Office of the Secretary | oT 3710.4
Washington, D.C.

7-7-80

SUBJECT.  LABOR-MANAGEMENT RELATIONS PROGRAM

1. PURPOSE. This directive contains Department of Transportation
(DOT) policies, procedures and other information for conducting
the Labor-Management Relations Program in accordance with
Title VII, Federal Service Labor-Management Relations, of
the Civil Service Reform Act (CSRA) of 1978 (Attachment 1).

2. CANCELIATIONS.

a. DOT 3710.2 (including change 1), Labor-Management Relations
Program, dated 8-9-72.

b. DOT 3710.1, Labor-Management Relations Policy in the
Panama Canal Zone for Department of Transportation Employees,
dated 7-19-71. '

3. SCOPE.

a. This Order, DOT 3710, applies to all employees in the
Department paid fram appropriated and nonappropriated
funds, including foreign nationals employed in the United
States, but does not apply to members of the uniformed
services. (See 5 United States Code (U.S.C.) 7103(a) (2))

b. Title VII of CSRA and DOT 3710 will not be applied to
offices and entities within the agency who have as a
primary function intelligence, counter-intelligence,
investigative, or national security work where the President
has issued an order excluding such offices and entities
fram coverage of Title VII based on his conclusion that
the provisions cannot be applied to these offices or
entities in a manner consistent with national security
requirements and considerations (Reference f). Similarly,
the President may issue an order suspending any provision
of Title VII and this Order with respect to any agency,
installation, or activity located outside the 50 States
and the District of Columbia, if the President determines
that the suspension is necessary in the interest of national
security. (See 5 U.S.C. 7103(b) (1) and (2))

DISTRIBUTION: A1) Secretarial Offices g%gice of Personnel
All Operating Administrations and Training
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4. REFERENCES.

a.

b.

f.

CSRA of 1978, Public Law (P.L.) 95-454, dated 10-13-78.

Title 5, Code of Federal Regulations (CFR):

(1)

(2)
(3)

(4)

(5)

Chapter XIV - Federal Labor Relations Authority; General
Counsel of the Federal Labor Relations Authority,
and Federal Service Inpasses Panel.

Subchapter A - Transition Rules and Regulations, Part 2400.

Subchapter B - General Provisions, Parts 2411, 2412,
2413, 2414 and 2415.

Subchapter C - Federal Labor Relations Authority and
General Counsel of the Federal Labor Relations Authority,
Parts 2420, 2421, 2422, 2423, 2424, 2425, 2426,

2427, 2428 and 2429.

Subchapter D - Federal Service Impasses Panel, Part 2470
and 2471.

29 CFR, Chapter XII, Part 1425, Reqgulations of the Federal
Mediation and Conciliation Service (FMCS).

29 CFR, Chapter XI, Regulations of the Assistant Secretary
of Labor for Labor-Management Relations, Standards of
Conduct for Labor Organizations in the Federal Service.

49 CFR Subtitle A, Office of the Secretary of Transportation,
Part 1, Organization and Delegation of Powers and Duties.

Executive Order 12171 of 11-19-79, Exclusions from the
Federal Labor-Management Relations Program.
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CHAPTER I. GENERAL

1. BACKGROUND.

a. The Federal Service Labor-Management Relations Statute
governs labor-management relations in the Federal service.
The statute was enacted because Congress determined
that experience in both private and public employment
indicates that the statutory protection of the right ,
of employees to organize, bargain collectively, and participate
through labor organizations of their own choosing in
decisions which affect them safeguards the public interest,
contributes to the effective conduct of public business
and facilitates and encourages the amicable settlement
of disputes between enployees and their employers involving
conditions of employment. Further, Congress determined
that the public interest demands the highest standards
of employee performance and the continued development
and inplementation of modern and progressive work practices
to facilitate and improve employee performance and the
efficient accomplishment of the operations of the Government.
Based on the foregoing, Congress concluded that labor
organizations and collective bargaining in the civil
service are in the public interest. The Act prescribes
certain rights and obligations of the employees of the
Federal Government and establishes procedures which are
designed to meet the special requirements and needs of
the Government. All provisions of the Act should be
interpreted in a manner consistent with the requirements
of an effective and efficient Government.

b. Nothing contained in the Act precludes:

(1) the renewal or continuation of an exclusive recognition,
certification of an exclusive representative, or
a lawful agreement between an agency and an exclusive
representative of its employees which is entered

into before the effective date of the Act (1-11-79);

or '~
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(2) the renewal, continuation, or initial according
of recognition for units of management officials
or supervisors represented by labor organizations ‘
which historically or traditionally represent management
officials or supervisors in private industry and
which hold exclusive recognition for units of such
officials or supervisors in any agency on the effective
date of the Act. Within DOT, such units are generally
found only in the Federal Railroad Administration (FRA)
and the United States Coast Guard (USCG).

c. Policies, requlations and procedures established under
and decisions issued under Executive Orders 11491, 11616,
11636, 11787 and 11838, or under any other executive
order, as in effect on the effective date of the Act,
shall remain in full force and effect until revised or
revoked by the President, or unless superseded by specific
provisions of the Act or by regulations or decisions
issued pursuant to the Act or applicable judicial decisions.

d. The regulations and decisions of the Federal Labor Relations
Authority (FLRA) and judicial final decisions are mandatory
insofar as program administration is concerned. Regulations
of the FLRA, its General Counsel and Federal Service
Impasses Panel are controlling with respect to covered
issues. The regulations of the FMCS state the conditions

" and circumstances under which the Service becomes involved
in negotiation and other disputes. A working knowledge
of applicable decisions and regulations is required for
effective labor relations program administration.

2. DEFINITIONS.

a. Words and phrases as defined in the reference documents
have the same meanings and applications when used in
this document.

b. The following definitions are added or repeated for information
purposes:

(1) "Federal Service Labor-Management Relations Statute,"
"The Act," means Title VII of the CSRA of 1978;
P.L. 95-454, dated 10-13-78. Subsequent reference
to the Act shall mean the Federal Service Labor-
Management Relations Statute.



DoT 3710.4

7-7-80

(2)

(3)

(4)

(5)

(6)

(7

(8)

Encl. (1) to COMDTINST M12711.

Page .7

"Labor Organization" means an organization as defined
in 5 U.S.C. 7103(a) (4).

"Unit" means a group of employees found appropriate
for purposes of exclusive representation by a labor
organization or for the limited purpose of dues
deductions under 5 U.S.C. 7115(c).

"National Exclusive" means recognition accorded
by an administration headquarters to a labor organization
to represent employees in a nation-wide unit.

"Administrator” means the Administrators of the
Federal Aviation Administration, the Federal Highway
Administration, the Federal Railroad Administration,
the Research and Special Programs Administration,
the Saint Lawrence Seaway Development Corporation,
the National Highway Traffic Safety Administration,
the Urban Mass Transportation Administration and

the Commandant, United States Coast Guard.

"M-10" means Director, Office of Personnel and Training,
Office of the Secretary (OST).

"Management Representative" means an official whose
duties and responsibilities include representing

a DOT organizational segment, within delegated auﬂiorlty,

in its relationships with labor organizations representing
or seeking to represent DOT employees.

"Grievance" means any complaint--

(a) by any employee concerning any matter relating
to the employment of the employee;

(b) by any labor organization concerning any matter
relating to the employment of any employee;
or
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(c) by any employee, labor organization, or agency
ooncerning—

1 the effect or interpretation, or a claim
of breach, of a collective bargaining agreement;
or

)

any claimed violation, misinterpretation,
or misapplication of any law, rule, or requlation
affecting conditions of employment.

"Supervisor" means an individual employed by an
agency having authority in the interest of the agency,
to hire, direct, assign, pramote, reward, transfer,
furlough, layoff, recall, suspend, discipline, or
remove employees, to adjust their grievances, or

to effectively recommend such action if the exercise
of the authority is not merely routine or clerical

in nature but requires the consistent exercise of
independent judgment; except that, with respect

to any unit which includes firefighters or nurses,
the term "supervisor" includes only those individuals
who devote a preponderance of their employment time
to exercising such authority.

"Management Official" means an individual employed

by an agency in a position the duties and responsibilities
of which require or authorize the individual to
formulate, determine, or influence the policies

of the agency.

"Conditions of Employment" means personnel policies,
practices, and matters, whether established by rule,
regulation, or otherwise, affecting working conditions,
except that such term does not include policies,
practices, and matters--

(a) relating to political activities prohibited
under Subchapter III of Chapter 73 of title 5;

(b) relating to the classification of any position;
or

(c) to the extent such matters are specifically
provided for by Federal statute.
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(12) “"Professional Enployee" means an employee as defined
in 5 U.S.C. 7103(a) (15) .

(13) "Confidential Employee"” means an employee who acts
in a confidential capacity with respect to an individual
who formulates or effectuates management policies
in the field of labor-management relations.

(14) "Authority" means the FLRA.

(15) "‘Gener'al Counsel” means the General Counsel of the
FLRA, except where General Counsel, OST, is identified.

(16) "Panel"” means the Federal Service Impasses Panel.
(17) "Service" means the FMCS.

(18) "Primary National Subdivision" means a first-level
organizational segment of an agency which has functions
national in scope that are implemented in field
activities.

3. DELBGATED AUTHORITY. The authority of the Secretary, over
and with respect to personnel in DOT, has been delegated
to Administrators for the personnel of the administrations
(49 CFR §1.45). The Assistant Secretary for Administration
has been delegated authority to administer and conduct personnel
management activities for OST (49 CFR §1.59). In exercising
powers and performing duties delegated or redelegated pursuant
to 49 CFR §1.45 and 1.59, officials of DOT are governed by
applicable laws, executive orders and regulations and by
policies, objectives, plans, standard procedures and limitations
issued from time to time by or on behalf of the Secretary
(49 CFR §1.42).
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CHAPTER II. MANAGEMENT POLICY AND PROGRAM RESPONSIBILITY

GENERAL POLICY.

Ae.

" b.

The Department fully supports the Congféséional findings
and purposes to be served by the Act. =

In DOT, management representatives shall deal with recognized
labor organizations on conditions of employment (see

Chapter I, Paragraph 2b(ll), Page 8). All such dealings
with labor organizations shall be conducted in a fair

- and equitable manner directed at the maintenance of

constructive relationships and effective and efficient
government.

In dealings with recognized labor organizations, management
representatives shall seek to understand and arrive at
reasonable and amicable settlements of disputes involving
conditions of employment. They shall also comply with

the requlrements of the Act by involving recognized labor
organizations in the formulation and/or implementation

of conditions of employment affecting unit employees.

Where disputes and good faith differences of opinion

do arise, it is incumbent on the parties and employees

to seek resolution through appropriate procedures established
for such purposes in the Act or appllcable negotlated
agreements.

All agreements and understandings between management

and labor organizations shall meet the requ1rements of

5 U.S.C. 7106 with respect to management rights and shall
not conflict with the paramount requirements of the public
service. (See Chapter III, Section 3, Page 20). '

2. RESPONSIBILITIES. Labor-Management Relations Program responsibilities

are assigned as follows:

a.

Deputy Secretary.

(1) Monitors the operations of the program within the
Department.

(2) Evaluates the program in the Department and directs
such corrective actions and changes in policies
and procedures as deemed necessary in the interest
of the Department.
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b. Administrators.

(1) Administer the Labor-Management Relations Program
within their jurisdictions in keeping with the Act,
regulations and decisions of outside authorities
and this Order. '

(2) Keep the Deputy Secretary advised of significant
problems and the progress of the program.

(3) Forward to M-10 for approval any proposed submissions
to the Authority involving:

(a) requests for exceptions to arbitration awards;

(b) negotiability issues (including compelling
need) ;

(c) request for review of an issuance or decision
of a Regional Director of the Authority in
a representation matter; and

(d) any questions involving general statements of
policy and guidance or petitions to amend any
requlations of the Authority or the Panel.

(4) Forward to the Assistant Secretary for Administration ‘
(M-1) for decision requests for exceptions to Departmental
or primary national subdivision policies and regulations.

(5) Obtain approval of M-10 before an administration:

(a) denies a union's request for national consultation
rights or terminates such rights;

(b) proposes or agrees with a union(s) request
for consolidation of units which includes employees
other than the administration in question;

(c) petitions for an election to determine whether
a labor organization enjoys support by a majority
of enmployees in a unit;
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files an unfair labor practice charge against
a labor organization; or

initiates action concerning judicial review
under 5 U.S.C. 7123.

Promptly advise M-10 (in writing) of:

(a)

(b)

(c)

(d)

(e)

(£)

(9)

(h)

requests for Panel assistance in the resolution
of negotiation impasses made by a labor organization
or the administration;

any request filed with the Authority by an
enployee(s) or union requesting review of an
issuance or decision of a Regional Director
in a representation matter;

any indications of strikes, work stoppages,
slowdowns, or other activity by employees prohibited
by 5 U.S.C. 7116(b) (7) and any picketing of

a facility or office (by telephone initially);

any action by the Authority to enforce an order
or obtain temporary relief or a restraining
order under 5 U.S.C. 7123(b) or (4d);

requests for consultation rights on Government-
wide rules or regulations;

any action involving the issuance or enforcement
of subpoenas requiring the attendance and testimony
of witnesses and/or the production of documents
or other evidence in a matter before the Authority;

any response to a labor organization request

at the level of negotiation for a determination
as to the negotiability of a proposal or the
compelling need for a Departmental or primary
national subdivision requlation;

any labor organization, FMCS or Panel request

or recommendation that an impasse issue be
submitted to binding arbitration under 5 U.S.C. 7119
(see (a) above); and
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(i) a oopy of any letter to the Office of Personnel
Management (OPM), General Accounting Office,
Authority, Panel, or Service requesting guidance
or advice on matters related to the Act.

(7) Forward pramptly to M-10 as information ocopies of
all:

(a) petitions of recognition (RO) or decertification
(DR) (RA) , including unit clarification (CU),
amendment of unit (AC) petitions, or consolidations
(UC) ;

(b) complaints issued by the General Counsel and
decisions by the Authority in unfair labor
practice cases, informal or formal settlement
agreements, and decisions or certifications
in unit consolidations and representation matters,
including election results;

(c) arbitration awards including ahy awards involving
inpasses under 5 U.S.C. 7119(b) (2) (also furnish
copy to OPM, Office of Labor-Management Relations);

(d) labor relations implementing directives issued
by administrations;

(e) negotiated agreements and negotiiated supplements
(3 copies);

(f) Authority or arbitrator awards of attorney
fees;

(g) correspondence concerning standards of conduct
cases; and '

(h) grants of National Consultation Rights (NCR).

(8) Approve or disapprove negotiated agreements within
30 days of execution.

(9) Periodically evaluate the @erations of their Labor-
Management Relations Programs.
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c. General Counsel (OST). The OST General Counsel is the
chief legal advisor for the Department and has responsibility
for providing legal service and/or assistance on matters
arising under the Department's Labor-Management Relations
Program. Upon request, the OST General Counsel shall,
following coordination with M-10, provide for, or as
appropriate, arrange for administration counsel when
it is determined that legal representation is required
in a hearing or other proceeding under the Act.

d. Assistant Secretary for Administration.

(1) Administers the Labor-Management Relations Program
within OST in keeping with the Act, regulations
of outside authorities and this directive, including
program evaluation for OST. Approves agreements
negotiated with labor orgaruzatlons representing
OST employees.

(2) Keeps the Deputy Secretary advised of significant
problems and the progress of the program in the
Department.

(3) Issues agency determinations on negotiability and
campelling need issues under 5 U.S.C. 7117(b) and
(c) for the entire Department following a labor
organization petition to the Authority.

e. Director, Office of Personnel and Training, OST (M-10).

(1) Serves as the primary Departmental contact with
the FLRA, the Federal Service Impasses Panel and
the PMCS to take actions listed below on behalf
of the Department in connection with labor-management
disputes or questions arising within the Department.

(@) Requests the Authority to grant an exception
to an arbitration award.

(b) Responds to the Authority concerning any negotiability
and compelling need issues referred by a labor
organization involving a Departmental office
or activity.
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(c) Requests reconsideration or clarification of
jabor-management relations policies, regulations,
or decisions of the Authority, Panel or Service.

(d) Submits to the Authority requests for general
statements of policy, interpretation or guidance.

(2) Seeks the advice of the OST General Counsel on legal
questions arising under the Labor-Management Relations
Program.

(3} Provides program advice and assistance to the Deputy
Secretary, the Assistant Secretary for Administration
and the administrations.

(4) Conducts staff reviews and analyses of matters referred
to the agency for coordination and review and makes
appropriate recommendations.

(5) Maintains Departmental liaison with the Authority,
the Department of Labor and the Office of the Assistant
Director for Labor-Management Relations of OPM.

(6) Carries out Departmental obligations under national
consultation rights.

£. rvisors and Other Mana nt Representatives. The
est%Eli shment of effective 1%r-management relations
is a fundamental responsibility of every supervisor and
other management representatives having subordinates
subject to the provisions of Federal Service Labor-Management

Relations Statute.
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CHAPTER III. RIGHTS AND RESPONSIBILITIES OF THE PARTIES

1. EMPLOYEE RIGHTS AND RESPONSIBILITIES.

a. General.

(1)

(2)

Each employee of the Department has the right to
form, join, or assist any labor organization, or

to refrain fram any such activity, freely and without
fear of penalty or reprisal, and each employee shall
be protected in the exercise of this right. Except
as otherwise provided in the Act, such right includes
the right--

(a) to act for a labor organization in the capacity
of a representative and the right, in that
capacity, to present the views of the labor
organization to heads of agencies and other
officials of the Executive Branch of the Government,
the Congress, or other appropriate authorities;
and

(b) to engage in collective bargaining with respect
to conditions of employment through representatives
chosen by employees under the Act.

Paragraph la(l) (a) above does not authorize participation
in the management of a labor organization or acting

as a representative of a labor organization by a
management official, a supervisor, or a confidential
employee, except as specifically provided in the

Act, or by an employee if the participation or activity
would result in a conflict or apparent conflict

of interest or would otherwise be incompatible with
law or with the official duties of the employee.

In the event a conflict or apparent conflict of
interest situation arises, the employee should be
provided a reasonable amount of time to correct

the situation. A clarification of unit petition may

be filed with the Authority in conflict of interest
situations where there is a question as to whether

the employee should be in the unit.
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(3) Employees have the right to solicit membership or
support in behalf of or in opposition to labor
organizations during non-work time of affected
employees. At their work place, employees should
be permitted normal freedom for person-to-person
communications regarding labor organizations, provided
there is no interference with work. Such discussions
should not be treated any differently from other
discussions among employees which do not create
safety hazards or interfere with production or the
maintenance of discipline among the workforce.

(4) Employees have the right to distribute literature
during non-work time of affected employees and in
non-work areas. The right of employees, as distinguished
from non-employees, to distribute literature soliciting
membership or support for or against labor organizations
or to engage in campaign activities is not dependent
upon when a labor organization may file a timely
challenge to the status of an incumbent labor organization.
Management representatives have substantial discretion
in deciding what official facilities and services
over which it has control will be made available
to employees for distribution of literature. 1In
order to maintain neutrality, management representatives
should refrain from policing or commenting on the
contents of literature being distributed. However,
when libelous, scurrilous or inflammatory literature
is posted or placed for distribution on the premises,
the management representative may require its removal.
Management representatives also should avoid evaluating
the propriety of literature which allegedly contains
derogatory statements or misrepresentations by one
labor organization about another. However, when
the agency is the target of misrepresentations,
management representatives may make or issue statements
correcting erroneous information. (See 5 U.S.C. 7116(e)

(5) A negotiated agreement may not require an employee
to become or remain a member-of a labor organization,
or to pay money to the organization except pursuant
to a voluntary written authorization by a member
for the payment of dues through payroll deductions.
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Representation by Other Than Exclusive Representative.

The rights conferred upon a recognized labor organization

by the Act do not preclude an employee fram being represented
by an attorney or other representative, other than the exclusive
representative, of the employee's own choosing in any -
grievance or appeal action or from exercising grievance

or appellate rights established by law, rule, or regulation
except when the grievance or appeal is covered under

a negotiated grievance procedure.

Representation During Certain Examinations. The exclusive

representative of an appropriate bargaining unit must

be given the opportunity to be represented at any examination
of an employee in the unit in connection with an investigation
if the employee believes it may result in disciplinary
actions and the employee requests representation. This

right is commonly referred to as a "Weingarten" right

based on its similarity to the right involved in a decision
of the Supreme Court in NLRB vs. Weingarten (420 U.S. 251,

88 LRRM 2689 (1975).) The Act also requires that each
agency inform its employees annually of these rights.
Notification for the entire Department is handled by

OST in an annual notice (see DOT Notice 3710.6). New
employees should be advised of these representation rights
during their orientation briefing.

2. LABOR ORGANIZATION RIGHTS AND RESPONSIBILITIES.

.

Labor Organization Rights.

(1) Labor organizations accorded exclusive recognition,
have the right to act for and negotiate agreements
covering all employees in the unit and are obligated
to represent the interests of all employees without
discrimination or regard to labor organization membership.
Also, labor organizations must be provided an opportunity
to be present at formal discussions between one
Or more agency representatives and one or more unit
employees or their representatives concerning any
grievance or any personnel policy or practices or
other general condition of employment of unit employees.
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b.

An exclusive representative also shall be given

the opportunity to be represented at any examination
of an employee in the unit by a representative of
management in connection with an investigation if

the employees reasonably believe that the examination
may result in discipinary action against him and

the employee requests representation. (See Paragraph
1c above)

(2) wWhen a question concerning representation has been
raised, management officials shall not discriminate
between labor organizations having equivalent status
in granting the use of agency facilities and services.
Rather, such facilities or services furnished to
contending labor organizations in connection with
the representation proceeding must be made available
on an impartial basis. Any restrictions on the
use of agency facilities and services must be uniformly
applied to employees and labor organizations alike.
Management officials must maintain a neutral position
and may neither espouse nor cppose the exercise
of rights guaranteed employees or labor organizations
by the Act. Where non-enployee representatives
of a labor organization are permitted to conduct
organizing or campaign activities on the premises,
identical privileges must be extended to other labor
organizations who so request and who have equivalent

" status.

Labor Organization Responsibilities. Labor organizations
which request or hold exclusive recognition must comply

with the standards of conduct ocontained in 5 U.S.C. 7120.
Questions concerning a labor organization's compliance
will be referred to M-10 in connection with OST or to
the headquarters labor relations staff in the affected
administration.
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Cc. Prohibited Practices. Labor organizations are prohibited
from engaging in those practices contained in 5 U.S.C. 7116 (b),
including calling or participating in a strike, work
stoppage, or slowdown or picketing an agency in a labor-
management dispute if such picketing interferes with
agency operations. Actual or suspected strike, work
stoppages, or slowdowns and all picketing will be promptly
reported to M-10. Management representatives must secure
the prior approval of M-10 before filing an unfair labor
practice charge against a labor organization. (See Chapter II,
Paragraph 2(b) (6) (c), Page 12)

3. MANAGFMENT RIGHTS AND RESPONSIBILITIES.

a. Management Officials, Supervisors and Confidential Employees.
A management official, supervisor, or confidential employee
may join a labor organization, but may not participate
in the management of the organization or act as its representative
except when the participation or activity by management
officials and supervisors is pursuant to:

(1) the renewal or continuation of an exclusive recognition,
certification of an exclusive representative, or
a lawful agreement between a DOT organization and
an exclusive representative of its employees entered
into before the effective date of the Act (January 11,
1979); or

(2) the renewal, continuation, or initial according
of recognition for units of management officials
or supervisors which historically or traditionally
represent management officials or supervisors in
private industry and which held exclusive recognition
for units of such officials or supervisors in any
agency on the effective date of the Act (January 11,
1979). o

b. Management Rights.

(1) Subject to Subparagraph (2) below, nothing in the
Act shall affect the authority of any management
official~-

(a) to determine the mission, budget, organization,
number of employees, and internal security
practices of the agency; and
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in accordance with applicable laws--—

1 to hire, assu;n, direct, layoff, ‘and retain
enployees in the agency, or to suspend,
remove, reduce in grade or pay or take other
disciplinary action against such employees;

to assign work, to make determinations with
respect to contracting out, and to determine
the personnel by which agency operatlons
shall be conducted;

1o

fw

with respect to filling positions, to make
selections for appointments fram among properly
ranked and certified candidates for promotion
or any other appropriate source; and

4 to take whatever actions may be necessary
to carry out the agency mission during emergencies.

(2) Nothing in the Act shall preclude any agency and
any labor organization from negotiating--

(@)

(b)

(c)

at the election of the agency, on the numbers,

types, and grades of employees or positions

assigned to any organizational subdivision,

work project, or tour of duty, or on the technology,
methods, and means of performing work; (See Chapter V,
Section 1c, Page 33)

procedures which management officials of the
agency will observe in exercising any authority
under this Act; or

appropriate arrangements for employees adversely
affected by the exercise of any authority under
the Act by such management officials.

Management Responsibilities.

(1) Comply with the provisions of the Act concerning
rights and obligations of management, employees,
and labor organizations.
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(4)

(5)

(6)

(7

(8
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Avoid any interference with the rights of employees

to form, join or assist a labor organization or

to refrain from such activity, including representation
matters.

Represent and uphold the management viewpoint in

the administration of agency policy and in the negotiation
of agreements and express management's viewpoints

in communications with employees and labor organization
representatives.

Meet with labor organizations and bargain or engage
in such other discussions as may be appropriate
under the Act or applicable negotiated agreements,
except that such obligations do not include matters
covered in Paragraphs b(l) and b(2) (a) above.

Adhere to the requirements of the Act with respect
to the unfair labor practices prohibited by 5 U.S.C. 7116(a).

Pramptly inform higher level management of significant
problems affecting labor-management relations and
implementation of the program.

Place authority for the conduct of labor-management relations
at the level where it can be used most effectively.

Assign adequate resources and personnel to ensure the
availability of labor relations expertise and training.
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CHAPTER IV. NATIONAL CONSULTATIONS,
REPRESENTATION PROCEEDINGS, AND DUES WITHHOLDINGS

1. GENERAL. Labor organizations granted exclusive recognition
or entitled to national consultation rights shall have the ‘
rights and obligations extended by the Act. Except in connection
with representation proceedings, unfair labor practice complaints
and deduction of dues under 5 U.S.C. 7115(c), management
representatives will negotiate or consult only with those
organizations which have such recognition or rights. Recognition
of a labor organization(s) does not preclude all relationships
with individual employees (see Chapter III, Paragraph 1lb, Page 18, on
personal representation) or with religious, social, fraternal,
professional and other organizations (see Chapter IX, Dealing
with Non-Labor Groups, Page 57).

2. NATIONAL OONSULTATION RIGHTS.

a. NCR may be accorded at the Departmental or headquarters
level of an administration. Requests for NCR at the
Departmental level are to be submitted to M-10. Otherwise,
requests are to be submitted to the appropriate Administrator.
Determinations with respect to primary national subdivisions,
eligibility criteria, and according rights are controlled
by 5 CFR 2426. Administrators shall notify M~10 when
they accord rights within their respective jurisdictions
or propose to terminate such rights.

b. The Assistant Secretary for Administration for DOT and
the Administrators of each primary national subdivision
will review labor organizations' continued entitlement
to NCR on an annual basis. Where it is determined that
a labor organization is no longer entitled to such rights,
at least 30 days notification will be provided in accordance
with 5 CFR 2426.12b(3) (v).

c. When a labor organization has been accorded NCR, M-10
or Administrators, as appropriate, shall give the designated
labor representative:

(1) reasonable notice of any proposed substantive change
in conditions of employment;
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(2) reasonable time to present its views or recommendations
regarding the change; and

(3) if a labor organization presents any views and recommendations
regarding any proposed substantive change in conditions
of employment, management will:

(a) consider the views or recommendations before
taking final action on any matter with respect
to which the views or recommendations are presented;
and

(b) provide the labor organization a written statement
of the reasons for taking the final action.

3. EXCLUSIVE RECOGNITION.

a. GENERAL.,

(1) A labor organization that has been accorded exclusive
recognition is the exclusive representative of employees
in the unit and is entitled to act for, and negotiate
collective bargaining agreements covering all employees
in the unit. It is responsible for representing
the interests of all employees in the unit without
discrimination and without regard to labor organization
membership.

(2) To establish its eligibility for exclusive recognition,
a labor organization must file a petition with the
appropriate Regional Director of the Authority.

It must also give a copy of the petition together

with a statement of its objectives, a roster of

its officers and representatives and a copy of its
constitution and by~laws to the appropriate management
representative.

(3) Administrators are responsible for complying with
the posting and other unit determination requirements
of the Authority. (See 5 CFR 2422)

(4) Administrations and OST will provide M-10 with a
copy of any petitions for exclusive recognition
filed by a labor organization, election results,
and resulting certifications including situations
where an exclusive representative loses recognition
(see Chapter II, Paragraph 2b(7), Page 13).
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Operating Administrations will pramptly .notify

M-10 of any petition for national exclusive recognition
and provide a copy of the petition together with

the proposed administration position (see Chapter II,
Paragraph 2b(7), Page 13).

When organizations petition for exclusive recognition,
management representatives and supervisors must

not express preference for any labor organization.
Likewise, supervisors and management representatives
will not sponsor or assist in the circulation of

a decertification petition by individual employees.

Management representatives will not challenge an
existing exclusive recognition unless there are

good faith doubts, based on objective considerations,
that the currently recognized labor organization
represents a majority of employees in the existing
unit or that because of a substantial change in

the organization and scope of the unit, the unit
continues to be apprcpriate. Prior consultation
with M-10 is required before any organizational
segment of the Department may file a Representative
Status (RA) petition with the Authority (see Chapter II,
Paragraph 2b(5) (c), Page 11).

b. Appropriate Units.

(1)

Management representatives, the petitioning labor
organization and any qualified intervenor (s) may
stipulate to the appropriateness of a unit for purposes
of exclusive recognition. The decision as to whether
a unit is appropriate, however, is made by the Authority.
The Authority determines in each.case whether, in

order to ensure employees the fullest freedom in
exercising the rights guaranteed under the Act,

the appropriate unit should be established on an
agency, plant, installation, functional, or other
basis and determines any unit to be an appropriate

unit only if the determination will ensure a clear

and identifiable community of interest among the
employees in the unit and will promote effective
dealings with, and efficiency of the operation of,

the agency involved.
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A unit will not be determined to be appropriate

under the Act solely on the basis of the extent

to which employees in the proposed unit have organized,
nor will a unit be determined to be appropriate

if it includes--

(a)

(b)
(c)

(@)

(e)

(£)

(9)

any management official or supervisor, except
as provided in 5 U.S.C. 7135(a) (2);

a oconfidential employee;

an employee engaged in personnel work in other

than a purely clerical capacity (generally,

a person who makes or participates in decisions

or recommendations in matters which are concerned
with personnel or training policies and procedures
or matters directly affecting the working conditions
of employees in the unit is engaged in work

of other than a purely clerical capacity);

an employee engaged in administering the provisions
of the Act;

both professional employees and other employees,
unless the majority of the professional employees
vote for inclusion in the unit;

any employee engaged in intelligence, counter-
intelligence, investigative, or security work
which directly affects national security; or

any employee primarily engaged in investigation
or audit functions relating to the work of
individuals employed by an agency whose duties
directly affect the internal security of the
agency, but only if the functions are undertaken
to ensure that the duties are discharged honestly
and with integrity.
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(3) Where a unit determination hearing is scheduled
a copy of the notice of hearing will be provided
to M-10. Following determination of an appropriate
unit, a labor organization will be accorded exclusive
recognition when it is certified by the Authority -
as having been selected by a majority of the unit
employees voting in a secret ballot election conducted
by the agency and supervised by the Authority.
An agency may, however, accord exclusive recognition
to a labor organization, without an election where
the appropriate unit is established through the
consolidation of existing exclusively recognized
units represented by that organization. (See Section c
below)

c. Unit Consolidations.

(1) An agency may accord exclusive recognition to a
“labor organization without an election, where the
appropriate unit is established through the consolidation
of existing exclusively recognized units represented
by that organization. Where either party or the
enployees involved request, an election must be
held. The Authority determines whether the proposed
consolidated unit is approoriate and certifies the
labor organization as the exclusive representative.
Election, certification and agreement bars do not
apply when a labor organization or the agency seeks
to consolidate their existing units except where
there has been an election for the same unit or
subdivision thereof within the preceding 12 months.

(2) The affected Administrator shall be notified of
any management proposal to consolidate units or
any labor organization request to consolidate units
within an administration. M-10 shall be notified
of a proposal to consolidate units across organization
lines, i.e., where employees of the proposed consolidated
unit are not wholly within OST or an administration.

(3) Upon certification of consolidation of units, terms
and conditions of existing agreements covering those
units shall remain in effect, except as agreed to
by the parties, until a new agreement for the consolidated
unit becomes effective. The timing and procedures
for negotiation of an agreement for a consolidated
unit are for determination by the parties. (See
5 CFR 2422.2(h) (8))
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4. ELECTIONS.

a.

Management representatives will cooperate with the. Regional
Director of the Authority in conducting elections to

Jetermine whether a labor organization shall become or

remain the exclusive representative of a unit or whether
existing units shall be consolidated. (See 5 U.S.C. 7111(f) (3)
and 5 CFR 2422.3 concerning timeliness of petitions)

Resources of the Department shall be made available as
required for the proper and efficient conduct of the

election. (See 5 U.S.C. 7111(d) and 5 CFR 2422.17)

If, as a result of an objection, a Regional Director
issues a notice of hearing, a copy of the notice shall

be forwarded by the management representative directly
to the appropriate Administrator. A copy of the decision
of the Administrative Law Judge (ALJ) shall be furnished
oromptly to the appropriate Administrator and M-10.

When the Regional Director, after considering an objection
or challenged ballots, determines that no relevant question
of fact exists and accordingly issues a report and findings,
a copy of the latter must be furnished promptly to the
appropriate Administrator and M-10.

If a Regional Director determines that no relevant question

of fact exists but that a substantial question of interpretation
or policy exists and accordingly transfers the case to

the Authority, a copy of his Report and Findings to this

effect must be furnished oromptly to the Administrator.

A representative of the administration will, in turn,
immediately notify M-10 by telephone. Timely notification

is important because the Authority only allows 25 days

for the filing of briefs and/or requests for review of

the Regional Director's action (5 CFR 2429.1(a)).

. DUES WITHHOLDING.

a.

Exclusive Units.

(1) When authorized by appropriate written assignment,
management is required to deduct from the pay of
an employee in an exclusive unit an allotment to
a labor organization for dues which are required
to maintain membership in the organization. Any
such allotment shall be made at no cost to the
exclusive representative or the employee. Except
as provided in Subparagraph (2) below, any such
assignments may not be revoked for a period of 1
year.
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An allotment made under Section (1) above shall terminate

when:
(a)

(b)

(c)

the agreement between the agency and the exclusive
representative ceases to be applicable to the employee;

the enployee is suspended or expelled from membership
in the exclusive representative; or

the employee revokes the allotment in accordance
with applicable arrangements between the parties.

No Exclusive Unit.

(1)

(2)

A labor organization may petition the Authonty
alleging that 10 percent of the enployees in an
appropriate unit have membership in the organization.

Upon

certification by the Authority of the validity

of the petition, management has an obligation, if
requested to do so by the labor organization, to
negotiate with the labor organization solely concerning
the deduction of dues fram the pay of members who

are enployees in the unit and who made a voluntary
allotment for such purpose.

(a)

(b)

The provisions of Paragraph (1) above do not
apply in any instances where there is an exclusive
representative of the employees involved.

Any agreement negotiated pursuant to Paragraph

_b(l) above with respect to an appropriate unit

shall be null and void upon the certification
of an exclusive representative of the unit.

Dues Withholding Agreements.

(1)

While not required by the Act, the parties may decide

to formalize dues withholding arrangements by including

them
in a
dues

as part of a basic negotiated agreement or
separate memorandum of understanding. Such
withholding arrangements may not conflict with

the applicable requirements of 5 U.S.C. 7115.



Encl. (1) to COMDTINST M12711.1

Page 30 - _ DOT 3710.4
7-7-80

(2) To avoid subsequent administrative problems, negotiated
dues withholding arrangements should indicate how
often a change may be made in the amount of the
dues allotment and identify the annual date or such
other intervals as may have been continued after
the effective date of the Act with respect to revocation
of dues allotments. In this regard the Authority
has determined that the l-year period for rewvocation
of dues assignments contained in Section 7115(a)
of the Act does not apply in those situations where
the parties to an existing collective bargaining
agreement have mutually agreed to renew or continue
the 6-month intervals for the revocation of dues
assignments. However, the l-year period applies
where either the agency or the union objects to
continuation or renewal of existing lesser intervals.
In such instances, the l-year period begins to
run fram either of the following dates, whichever
is later (see DOT Notice 3710.5 of 8-16-79):

(@) the ending date of the last 6-month interval
when the dues allotment could have been revoked;
or :

(b) the date on which the employee authorized the
dues allotment.

(3) In order to clearly establish the responsibilities
of the parties and to facilitate dues allotments,
the parties also may wish to cover the following
matters:

(a) filing of the dues withholding authorization
shall be a voluntary action by the employee;

(b) the amount of the allotment for dues;

(c) a requirement for prampt notification of the
agency by the labor organization of an employee's
notification of revocation of the allotment
or ineligibility to continue an allotment;

(d) the title and address of the labor organization
official who is to receive the remittance and
the remittance listing;
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(e) the information to be provided in the remittance
listing;

(£) the procedures for adjustments of errors in
the amount of the remittance;

(g) the effective date of allotments; and

(h) the frequency with which the labor organization
will be permitted to change the amount of the
dues to be deducted.

(4) Charge to Labor Organization. Dues allotments fram
enployees in exclusive units shall be made at no
cost to the recognized labor organization. However,
the amount of the fee to be charged a labor organization

for such withholding service under the 10 percent
membership provision (see b(l) above) is negotiable.
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CHAPTER V. NEGOTIATIONS AND AGREEMENTS

When a labor organization has been accorded exclusive
recognition, representatives of management and the labor
organization are required to meet at reasonable times
and bargain in good faith. This obligation comprehends
that the parties will:

(1)

(2)

(3)

(4)

(5)

approach the negotiations with a sincere resolve
to reach a collective bargaining agreement;

be represented at the negotiations by duly authorized
representatives prepared to discuss and negotiate
on any condition of employment;

meet at reasonable times and convenient places as

frequently as may be necessary, and to avoid unnecessary

delays;

in the case of an agency, to furnish to the exclusive

representative involved, or its authorized representative

upon request and, to the extent not prohibited by
law, data: '

(a)

(b)

(c)

which is normally maintained by the agency
in the reqgular course of business;

which is reasonably available and necessary
for full and proper discussion, understanding,
and negotiation of subjects within the scope
of collective bargaining; and

which does not constitute guidance, advice,
counsel or training provided for management
officials or supervisors, relating to collective
bargaining; and ~

if agreement is reached, execute on the request
of any party to the negotiation a written document
embodying the agreed terms and take such steps as
are necessary to inplement the agreement.
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b. (1) The duty to bargain extends to personnel policies,
practices, and matters affecting working conditions
unless such policies, practices and matters:

(a) relate to political activities prohibited under
Subchapter III of Chapter 73, 5 U.S.C.:

(b) relate to the classificatibn of any position;
(c) are specifically provided by Federal statute;
(d) are inconsistent with any Federal law or regulation;

(e) are subject to a Goverrment-wide fule or regulation;
and

(f) are inconsistent with applicable Departmental
or primary national subdivision rules or regulations
except where the Authority has determined that
no compelling need exists for such agency rules
or regulations. (See 5 CFR 2424.11)

(2) Subparagraph (f) above applies to any rule or regulation
issued by the Department or issued by any primary
national subdivision of the Department, unless a
labor organization represents an apprcpriate unit
including not less than a majority of the enployees
in the Department or primary national subdivision,
as the case may be, to wham the rule or regulation
is applicable.

c. Except as provided in Section 4 below, the obligation
to bargain does not extend to those matters covered in
Chapter III, Section 3b, "Management Rights,” Page 20.
Before negotiating on any labor organization prcoposals
dealing with those matters covered in 5 U.S.C. 7106(b) (1),
the so—-called "permissive® areas of bargaining, management
representatives should give careful attention to the
impact of such proposals on the efficiency and effectiveness
of agency operations. Where it is determined that identifiable
adverse inpacts are not balanced by corresponding benefit
to the organization, management representatives should
not agree to such proposals. Prior to agreeing to any
labor organization proposals dealing with the methods
and means by which agency operations are to be conducted,
management representatives should consult with their
headquarters labor relations office. (See 5 U.S.C. 7106)
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d. 29 CFR 1425 contains the regulations of the FMCS issued
to fulfill its responsibilities under 5 U.S.C. 7119 to
provide services and assistance to Federal agencies and
labor organizations in the resolution of negotiation
impasses (see Section 5 below). The exclusive representative
and the agency may determine appropriate techniques,
consistent with the provision of 5 U.S.C. 7119, to assist
in any negotiation.

2. NEGOTIATIONS AND OFFICIAL TIME. The time, place and other
arrangements for negotiations are matters to be determined by
the parties concerned or controlled by applicable provisions
of existing negotiated agreements. Management representatives
have an obligation to provide exclusively recognized labor
organizations with reasonable notice and an opportunity to
request to bargain on personnel policies, practices and matters
affecting working conditions absent a clear and unmistakable
waiver of the right to bargain. This obligation exists with
respect to situations where there is no basic agreement and
during the term of an existing agreement, including the exercise
of procedures and adverse impact negotiations cited in .Section 4
below. Employees in the unit representing a labor organization
in negotiations shall be authorized official time for such purposes,
including attendance at impasse proceedings during the time
the employee(s) would otherwise be in a duty status. The number
of employees granted official time shall not exceed the number of
individuals designated as management negotiators. (See Chapter VII)
Employees participating for or on behalf of a labor organization
in proceedings before the Authority are entitled to official time,
travel, and per diem in accordance with 5 CFR 2429.13-14.

3. SUBSEQUENTLY ISSUED RULES AND REGULATIONS. It is an unfair labor
practice under 5 U.S.C. 7116(a)(7) for management to enforce any
Government-wide or agency rule or regulation (other than a rule
or regulation implementing Section 2302 of the Act concerning
prohibited personnel practices) which is in conflict with any
applicable negotiated agreement if the agreement was in effect
before the date the rule or regulation was prescribed. Agreements
shall be brought into conformance with such Government-wide and
applicable Departmental or primary national subdivision rules
and regulations at the time the agreement is renewed, extended,
or renegotiated.

Vertical line denotes change.
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4. PROCEDURES AND IMPACT NBGOTIATIONS. 5 U.S.C. 7106(b) (2)
and (D) (3) require notification to a labor organization and
an opportunity to request negotiations on the procedures
to be used in exercising management's rights and on apprcpriate
arrangements for employees adversely affected by the exercise
of such rights.

5. RESOLVING NEGOTIATION IMPASSES.

a. While the obligation to bargain does not compel either
party to agree to a given proposal or make a concession
thereon, the object of the bargaining process is, to
the maximum extent possible, to resolve all negotiation
inpasses through voluntary means short of imposed settlements.
Available resources within the Department and administrations
for settlement of disputes will be used before management
representatives refer disputes outside the agency for
assistance.

b. The FMCS provides assistance to agencies and labor organizations
in the resolution of negotiation impasses. The Service
determines under what circumstances and in what manner
it shall provide services and assistance (see 29 CFR 1425).

c. If voluntary arrangements, including the assistance of
the Service or any other third-party mediation, fail
to resolve a negotiation impasse, either party may request
the Panel to consider the matter, or the parties may
agree to adopt a procedure for binding arbitration of
the negotiation impasse, but only if the procedure is
approved by the Panel. (See 5 CFR 2471.3(b) and 6(b))
Except where provided in a negotiated agreement, management,
at any organizational level, will not jointly or independently
file a request for resolution of a negotiation impasse
with the Panel or request approval of a binding arbitration
procedure without prior approval of M-1 for OST or the
appropriate Administrator of the affected administration.
Administrators will be notified pramptly by their subordinate
officials of union requests that the Panel consider a
negotiation impasse. Administration officials will,
in turn, advise M-10 when an inpasse is referred to the
Panel. (See Chapter II, Paragraph 2b(6) (h), Page 12)

d. It is an unfair labor practice for either an agency or
labor organization to fail or refuse to cooperate in
impasse procedures and impasse decisions as required
by the Act. (See 5 U.S.C. 7116(a) (6) and (b) (6))
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e. If the parties are unable to reach a settlement with
assistance fram the Panel, the Panel is empowered to take
whatever action is necessary to resolve the impasse.

Such final action shall be binding on the parties for
the term of an agreement unless the parties agree otherwise.

6. NEGOTIABILITY ISSUES.

a. Where representatives of OST or an administration involved
in negotiations allege that the duty to bargain in good
faith does not extend to any matter because the proposal (s)
is inconsistent with law, rule or regulation, or does
not involve a personnel policy, practice, or matter affecting
working oconditions, the exclusive representative may
appeal the allegation to the Authority when—

(1) it disagrees with the agency's allegation that the
matter, as proposed to be bargained, is inconsistent
with any Federal law or any Government-wide rule
or regulation, or is not otherwise subject to the
obligation to bargain; or

(2) it believes, with regard to any agency rule or regulation
asserted by the agency as a bar to negotiations
cn the matter, as proposed, that:

(a) the rule or regulation violates applicable
law, or rule or regulation of appropriate authority
outside the agency;

(b) the rule or regulation was not issued by the
agency or any primary national subdivision
of the agency, or otherwise is not applicable
to bar negotiations with the exclusive representative
under 5 U.S.C. 7117(a) (3); or

(c) no compelling need exists for the rule or regulation
to bar negotiations on the matter, as proposed,
because the rule or regulation does not meet
the illustrative criteria for determining compelling
need for agency rules and regulations as set
forth in 5 CFR 2424.11.
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b. Prior to filing an appeal with the Authority, the labor
organization must request in writing that OST or the
administration representative involved in the negotiations
provide a written determination as to the negotiability
of the proposal(s). The management representative is
required to provide a written determination to the labor
organization within 10 days of receipt of the request.

The labor organization must file a timely appeal with

the Authority within 15 days of receipt of the management
position and serve a copy of the appeal on the Secretary

or M-10. Furnishing a copy of the labor organization

petition to M-10 will meet the requirements of 5 U.S.C. 7117(c) (2)
and 29 CFR 2424.4(b) and minimize delays in processing

such appeals. Where the management representative fails

to respond within 10 days of the labor organization request,

the labor organization may appeal to the Authority without

having received the management position on the proposal (s).

c. The Department has 30 days fram the receipt of its copy
of the labor organization's appeal to file a statement
with the Authority either withdrawing the prior management
contention of non-negotiability or supporting its position.
The labor organization then has 15 days after receipt
of the Department's position to file its response with
the Authority.

d. All agency responses to the Authority involving negotiability
issues within the Department, including those inwvolving
compelling need, will be made by M-1.

(1) To minimize situations where local management's
initial determination on non-negotiability are modified
or reversed during the Department's response to
the Authority, management negotiators should try
to anticipate negotiability disputes which may arise.
While the labor organization controls the timing
of requests for management decisions, management
representatives will often be aware of potential
disputes prior to a written request for a decision.
In these situations, management representatives
should coordinate the position they intend to take
with the appropriate headquarters labor relations
staff. The latter should coordinate the matter
with the OST Labor Relations Staff (M-17), where
it appears that a negotiability dispute may arise.
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(2) In situations where a written request is received
prior to the coordination suggested above, management
negotiators must attempt to obtain telephone coordination
with their headruarter's labor relations staffs
prior to a written decision to the union within
the allotted 10 days.

(3) Copies of all written negotiability determinations
together with a full description of the disputed
proposals(s) will be forwarded immediately to the
approoriate headquarters labor relations staff who
will, in turn, notify M-17.

Where a labor organization files an unfair labor practice
charge which involves a negotiability issue and also

files a petition for review of the same negotiability
issue, the Authority and the General Counsel ordinarily
will not process the unfair labor practice charge and

the petition for review simultaneously. Rather, the

labor organization must select the procedure which it
desires followed. The Authority will then ordinarily
suspend action on the other case. The labor organization
must notify the Authority in writing of its selection

or procedure and serve copies on the appropriate Regional
Director and all parties to both the unfair labor practice
and negotiability cases. Where the negotiability dispute
arises during the course of negotiation of a basic contract
(as distinguished from negotiations involving an actual

or contemplated change in conditions of employment)

the labor organization may only pursue the matter through
the negotiability procedures of the Authority (see 5 CFR 2424.5).

7. WRITTEN AGREEMENTS.

a.

General.

(1) Where management representatives and the labor organization’
reach agreement on personnel policy, practices and
matters affecting working conditions and either
party requests it, they will execute a written document
embodying the agreed upon terms and take steps as
are necessary to implement the agreement.
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b.

C.

(2

(3)
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Local agreements may be negotiated on the basis

of national exclusive recognition where the national
agreement so provides and such negotiations shall

be subject to the provisions of the national agreement.

. Copies of negotiated agreements will be provided

to management officials responsible for their administration
and should be made readily accessible to unit employees.

Contents.

(1)

-

Each written agreement shall provide procedures
applicable only to employees in the unit, for settlement
of grievances, including questions of arbitrability.
(See Chapter VI) Additionally, each agreement

as a minimum shall contain:

(a) a statement identifying the parties to the
agreement;

(b) a description of the specific unit to which
the agreement applies; and

(c) a statement specifying the effective date of
the agreement, its duration, and the conditions
of reopening and terminating it. Agreements

- which go into effect automatically following
the 30-day period in 5 U.S.C. 7114(c) (3) and
which do not contain the effective date of
the agreement, will not constitute a bar to
an election petition. (See 5 CFR 2422.3(i))

Appro al.

(1)

The Assistant Secretary for Administration for OST
and the Administrators are delegated authority under
5 U.S.C. 7114(c) (3) to approve agreements negotiated
within their respective jurisdictions. The Authority
delegated is in conformity with the delegation in

49 CFR §1.45.
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The Assistant Secretary for Administration for OST
and the administrations shall establish procedures
to ensure that negotiated agreements are pramptly
forwarded for approval following execution by the
parties. An agreement shall be approved within

30 days fram the date it is executed if the agreement
is in accordance with the provisions of the Act

and any other applicable law, rule, or regulation
(unless an exception has been granted). An agreement
which has not been approved or disapproved within

30 days from the date of execution shall take effect
without the required approval and shall be binding
on the parties subject to the provisions of applicable
law, rule or regulation. (See Section 7b(1) (c)

above regarding failure to cite the effective date
of such an agreement)

Three copies of each approved agreement shall be
submitted to M~17. Additionally, two copies of
each approved agreement shall be submitted to the
Assistant Director for Labor Management Relations
of OPM, 1900 E. Street, N.W., Washington, D.C.
20415.
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CHAPTER VI. GRIEVAI\CE AND ARBITRATIQ‘I PROCEDURES

1. REQUIREMENTS. All negotiated agreements must contain procedures
for the settlement of grievances, including questions of
arbitrability. Except as provided below, the negotiated
grievance procedure shall be the exclusive procedure for
resolving grievances which fall within its coverage. Grievance
procedures negotiated by the parties shall:

(a) be fair and simple;
(b) provide for expeditious processing; and
(c) include procedures that—

(1) assure an exclusive representative the right, in
its own behalf or on behalf of any employee in the
unit, to present and process grievances;

(2) assure an employee the right to present a grievance
on the employee's own behalf, and assure the exclusive
representative the right to be present during the
grievance proceeding; and

(3) provide that any grievance not satisfactorily settled
under the negotiated grievance procedure shall be
subject to binding arbitration which may. be invoked
by either the exclusive representative or the agency.

2. SCOPE AND COVERAGE.

a. The term "grievance" (see Chapter I, Paragraph 2b(8),
Page 7) is defined by 5 U.S.C. 7103(a) (9) to provide
for the broadest possible scope and coverage of the negotiated
grievance procedure and includes such matters as reduction-
in-force, denial of within—grade increase, Fair Labor
Standards Act issues, and suspensions of 14 days or less.
However, the parties may limit the scope of the grievance
procedure by agreeing to exclude certain matters fram
its coverage. In addition, 5 U.S.C. 7121(c) provides
that grievances concerning the following matters must
be excluded from coverage of negotiated grievance procedures:

(1) any claimed violation of Subchapter III of Chapter 73,
title 5, U.S.C., relating to prohibited political
activities:
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(2) retirement, life insurance, or health insurance;

(3) a suspension or removal for national security reasons
under section 7532 of title 5, U.S.C.;

(4) any examination, certification or appointment; or

(5) classification of any position which does not result
in the reduction in grade or pay of an employee.

The following matters, while covered by statutory appeals
procedures, are also included under coverage of the negotiated
grievance procedure unless the parties otherwise agree:

(1) discrimination on the basis of race, color, religion,
sex, national origin, age, handicapping condition,
marital status or political affiliation; (See 5 U.S.C.
2302(b) (1))

(2) removals and reductions in grade for unsatisfactory
performance; (See 5 U.S.C. 4303) and

(3) removals, suspensions for more than 14 days, reductions
in grade or pay, and furloughs for 30 days or less.
(See 5 U.S.C. 7512)

Where the matters noted in Paragraph b above are covered

by a negotiated grievance procedure, an employee has the
option of using the statutory procedure or the negotiated
procedure but not both. The option is exercised when

the employee initiates a timely appeal under the applicable
statutory procedure or files a timely grievance in writing,
in accordance with the provisions of the negotiated procedure,
whichever event occurs first.

In cases involving discrimination complaints (Subparagraph
b(l) above), selection of the negotiated procedure does
not prevent the aggrieved employee from:

(1) requesting the Merit Systems Protection Board (MSPB)
to review a final decision under 5 U.S.C. 7702 in
the case of any personnel actions that could have
been appealed to MSPB; or where applicable,
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e.

f.

a.

b.

(2) requesting the Bqual Employment Opportunity Commission
- (EBOC) to review a final decision in any other matter
involving a complaint of discrimination of the type

prohibited by any law administered by the EROC.

With the exception of those matters noted in.Subparagraphs

b(2) and b(3) above, issues which can be raised under

a negotiated grievance procedure and which also involve

a possible unfair labor practice, may be raised under i
either the negotiated grievance procedure or the Authority's
procedures for resolving unfair labor practices (see

5 CFR 2423), but not under both, and the choice is irrevocable.

In order to avoid confusion among unit employees as to
available grievance and appeal procedures, the parties
should clearly define the scope of the negotiated grievance
procedure by specifically listing matters included or
excluded from its coverage, including those listed in
Subparagraph 2(a) above.

ARBITRATION.

Arbitration may only be invoked by the labor organization

or the agency. Such matters as the method of selecting

an arbitrator, the sharing of the costs of arbitration,
including the arbitrator's fee and transcripts, witnesses,
entitlement to official time, etc., are matters for negotiation
by the parties.

All questions concerning the arbitrability of a grievance
will be decided by the arbitrator unless provided otherwise
in the negotiated agreement.

When an employee selects the negotiated grievance procedure
in lieu of the statutory appeals procedure to contest
actions under Subparagraphs b(2) and b(3) above, and the
matter is referred to arbitration, the arbitrator is

bound by the standards of proof contained in 5 U.S.C.

7701 (c) (1), which requires that:

(1) in the case of unacceptable performance, the action
is supported by substantial evidence; and

(2) in any other case, the action is supported by a
preponderance of the evidence.
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d. Back Pay and Attorney Fees.

(1) An arbitrator may award back pay as provided in

5 U.S.C. 5596 which covers decisions relating to
grievances and unfair labor practices. Where an
arbitrator's finding that an employee was affected

by an unjustified or unwarranted personnel action
.which has resulted in the withdrawal or reduction

in all or part of the pay, allowances, or differentials
is adopted, the employee is entitled to:

(a) correction of the personnel action; and

(b) to receive an amount equal to all or any part
of the pay allowances or differentials, as
applicable, which the employee normally would
have earned or received during the period had
the personnel action not occurred, less any
amounts earned by the employee through other
employment during the period.

(2) A "personnel action" is defined to include the omission
or failure to take an action or confer a benefit
such as the denial of an overtime assignment under
a non—-discretionary provision of a negotiated agreement.

(3) An arbitrator also may award reasonable attorney
fees where back pay is provided and there is a determination
that payment of such fees is warranted in the interest
of justice, including any case in which a prohibited
personnel practice was engaged in by the agency
or any case in which the agency's action was clearly
without merit. In the case of a finding of discrimination
covered by Subparagraph b(l) above, the payment
of attorney fees shall be in accordance with the
Civil Rights Act of 1964.

(4) when an arbitrator's award requires an administration of
the Department to pay attorney fees, the affected
management representatives will immediately coordinate
the matter with their headquarters labor relations
officer so that a determination may be made as to
the appropriateness of the award or initiation of
any appeal that may be required.
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e. Exceptions to Arbitration Awards.

(1) Either party may file an exception to an arbitration
award with the Authority (5 CFR 2425). The exception
must be filed within 30 calendar days of the date
of the award. Where timely exceptions are filed,
the Authority will review an-arbitration award to
determine if the award is deficient on extremely
limited grounds. An award will be modified or set

-~ aside only where the award is shown to be:

(a) contrary to any law, rule or regulation; or

(b) on other grounds similar to those applied by
Federal courts in private sector labor-management
relations.

(2) The Authority will not consider exceptions to any
award relating to:

(2a) an action based on acceptable performance covered
‘under 5 U.S.C. 4303; ‘

(b) a removal, suspension for more than 14 days,
reduction in grade, reduction in pay, or furlough
of 30 days or less covered under 5 U.S.C. 7512;
or '

(c) matters similar to those covered under 5 U.S.C.
4303 and 7512 which arise under other personnel
systems. Such awards are subject to judicial
review. (See Subparagraph g below)

(3) If an exception is not filed within 30 days of the
date of the award, the award becomes final and
binding. This time limit may not be extended.

In view of this short time frame, a management
representative who believes that an exception is
appropriate, should communicate immediately with

the headquarters labor relations staff. The proposed
exception along with all supporting documents and

a letter of transmittal to the Authority should

be submitted to M-10 no later than 25 days from

the date of the award. Likewise, if a labor organization
files an exception, the proposed agency position

in opposition to the exception and all available
information relating to the award should be submitted
to M-10 no later than 25 days from the date of service
of the labor organization's exception(s).




Encl.
Page 46

(1) to COMDTINST M12711.1

DoT 3710.4
7-7-80

f. Discrimination Issues. An employee who elects to use

the negotiated grievance procedure and alleges discrimination
in connection with a matter appealable to the MSPB (a ‘
so-called "mixed case") or the EBOC, may seek review

of a final decision under the negotiated grievance procedure
by the MSPB or EFOC, as appropriate. (See 5 U.S.C. 7121(d))

g.

Judicial Review.

(1)

(2)

Decisions of the Authority on exceptions to arbitration
awards are not subject to judicial review unless
the award involves an unfair labor practice. Any

.person aggrieved by a final order of the Authority

concerning exceptions to an arbitration award involving
an unfair labor practice may seek judicial review

in the appropriate circuit of the Unites States

Court of Appeals within 60 days of the Authority's
decision.

Where an arbitration award involves an action cited
in Subparagraphs 2(b) (2) and 2(b) (3) above, only
the grievant or OPM and not the agency may request
judicial review. A petition for review must be
filed in the United States Court of Claims or the
appropriate United States Court of Appeals within
30 days of receipt of notice of the final decision
of the arbitrator. Prampt notification of the
headquarters labor relations office of the administration
involved and M-10 is essential for communication
with OPM seeking their support for judicial review.
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' CHAPTER VII. STATUS OF EMPLOYEES REPRESENTING
LABOR_ORGANIZATIONS AND USE OF GOVERNMENT FACILITIES

1. OFFICIAL TIME.

a. Official time may not be granted to employees serving as labor
organization representatives in connection with any activities
performed relating to the internal business of a labor organization.
Such activities as solicitation of membership, distribution of
literature, campaigning for and elections of labor organization
officials, and solicitation or collection of dues must be performed
during the time the employee(s) involved is in a nonduty status.

In addition, official time should not be granted employees for such
activities as attending labor organization meetings, conferences
and training sessions except as provided in Paragraph e below.

b. The granting of official time to employees in appropriate units for
the purpose of representing a labor organization for all other labor
relations matters covered by the Act is a matter for negotiation
between the parties. The amount of time agreed to by the parties

shall be reasonable, necessary and in the public interest
(see 5 U.S.C. 7131(d)).

c. In proceedings before the Authority, the Authority determines whether
any employee participating for, or on behalf of, a labor organization
is authorized official time and travel and per diem for such purposes
during the time the employee otherwise would be in work or paid leave
status. (See 5 CFR 2429.13)

Vertical line denotes change.
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d. Enployees who are labor organization representatives
may be granted official time to attend union—conducted
training sessions where the subject matter is of mutual
concern to management as well as the employee in the
capacity of a labor organization representative and the
management interest will be served by attendance at the
training. The training, for example, may involve such
matters as statutory and regulatory provisions relating
to pay, working conditions, work schedules, employee
appeal procedures as well as agency policies and the
provisions of negotiated agreements. Where the mutual
benefit test is met, official time may be granted for
short periods of time—ordinarily not to exceed 8 hours
per person each year—that are reasonable under the
circumstances.

e. DOT Order 3720.1, Policies and Procedures for Recording
Official Time for Representational Functions, contains
further policies and procedures for recording official
time granted employee representatives for performing
any representational functions.

~ 2. LEAVE FOR REPRESENTATIVES. When the work situation permits,
annual leave or leave without pay may be granted to an employee
to perform the duties and responsibilities associated with
labor organization business for which official time has not
been negotiated or authorized. The amount of leave and the
time at which it is to be granted for these purposes must
be compatible with the employee's official work situation.
Leave without pay may be granted to employees to serve as
full-time labor organization representatives provided they
may be spared fram their positions for the amount of time
involved and further that absences in such capacity are in
the interest of the Government.

3. USE OF GOVERNMENT FACILITIES.

a. Management has considerable discretion in deciding what
facilities and services under its oontrol will be made
available for use by employees serving as labor organization
representatives. Where there is an exclusive representative,
the use of such facilities and services by the labor
organization is a matter for negotiation between the
parties. Before permitting the use of agency facilities
and services, management should consider the following:

Vertical line denotes chiange.
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(1)

(2)

(3)

(4)

(5)
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the granting of permission to a labor organization
for use of agency facilities and services would
be in accordance with existing law and regulation;

the facilities and services requested are necessary
to the labor organization for appropriate labor-
management purposgs;

where there is an exclusive representative, other

labor organizations should not be granted use of
facilities and services unless such use is granted
under the "equivalent status" doctrine (see Chapter III,
Paragraph 2a, Page 19);

reasonable conditions for use of the facilities
and services are established and agreed to by the
labor organization; and

benefits will accrue to management by virtue of
improved labor-management relations.
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CHAPTER VIII. UNFAIR LABOR PRACTICES

1. GENERAL.

Q.

C.

5 U.S.C. 7116(a), (b) and (c) of the Act set forth those
actions which constitute unfair labor practices for an

agency or a labor organization. An agency or labor organization
determined by the Authority to have engaged in prohibited
action(s) is subject to the sanctions listed in Section 5
below. .‘

The General Counsel of the Authority has the responsibility
of investigating and processing unfair labor practice
charges and issuing a complaint where appropriate. 5 U.S.C.
7118, however, expressly prohibits the issuance of a
canplaint based on an alleged unfair labor practice which
occurred more than 6 months before the filing of the

charge with the Authority unless the General Counsel
determines that the complainant was prevented fram filing
the charge because the agency or labor organization against
whom the charge is made failed to perform a duty owed

to the complainant, or due to concealment. In such instances,
the 6 month period within which a charge may be filed

is computed from the day of discovery of the occurrence.

It is the policy of the Authority and the General Counsel

to encourage the informal resolution of unfair labor
practice allegations subsequent to the filing of a charge
and prior to the issuance of a complaint by the Regional
Director. Management representatives should cooperate

fully with Authority representatives in attempting to

reach an informal settlement of unfair labor practice
charges which is fair and equitable to the parties concerned.
Before any settlements are agreed to, however, the headquarters
labor relations office of the administration involved

should be consulted on the matter. Copies of formal

or informal settlements should be provided to M-10.

(See Chapter II, Paragraph 2b(7) (b), Page 13)

Management representatives will not file unfair labor
practice charges against labor organizations without
prior coordination with their headquarters office and
clear;?):e from M-10. (See Chapter II, Paragraph 2b(5) (d),
Page
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2. APPEALABLE ACTIONS. Issues which can be raised under statutory

appeals procedures may not be raised as unfair labor practices.
This includes adverse actions under 5 U.S.C. 7512 or demotions

or removals based on unacceptable performance under 5 U.S.C. 4303,
where an employee has the option of using the negotiated
grievance procedure or the statutory appeal procedure. However,
other matters which can be raised under a grievance procedure
may, at the discretion of the aggrieved party, be raised

under the negotiated grievance procedure or under the unfair

labor practice procedure, but not both. (See 5 U.S.C. 7116(d))

PROCESSING.

a. A charge that an activity, agency or labor organization
has engaged in any action prohibited by 5 U.S.C. 7116
may be filed by any person, i.e., management, labor
organization or an employee. After investigating the
charge and attempting an informal settlement, the Regional
Director determines whether to issue a camplaint or dismiss
the charge, subject to an appeal to the General Counsel.
The decision of the General Counsel in such matters is
final.

b. Failure to file an answer or to plead specifically to
or explain any allegation will be considered by the Authority
as constituting an admission of such allegation unless
good cause to the contrary is shown.

c. If after investigation, the Regional Director determines
that formal proceedings should be instituted, a formal
complaint is issued. This determination by the Regional
Director is not subject to review. A copy of any camplaint
issued by the Authority involving any administration
of DOT shall be furnished promptly to the headquarters
labor relations office and M-10, followed by a copy of
the proposed response to the Authority.
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Where a complaint is not resolved, a hearing is held
before an ALJ. The parties have the right to appear

in person, by counsel or other representative and to
examine and cross-examine witnesses, to introduce into
the record documentary or other relevant evidence, and
to submit rebuttal evidence. The General Counsel has
the responsibility of presenting the evidence in support
of the complaint and the burden of proving the allegations
of the complaint by a preponderance of the evidence.
Post-hearing briefs are filed with the ALJ within such
reasonable period following the close of the hearing

as may be determined by the ALJ.

The decision of the ALJ containing conclusions as to

the disposition of the case, appropriate remedial action,
and notices to be posted is served on all parties to

the proceeding when the case is transferred to the Authority.
Any exceptions to the ALJ decision must be filed with

the Authority within 25 days after service of the decision.
Since the Authority may adopt the ALJ decision without
discussion in the absence of timely exceptions, the filing
of such exception is critical where management disagrees
with the ALJ conclusions and decision. 1In view of the
short time frame for filing exceptions, the headquarters
labor relations office of the administration involved
should be informed by telephone of the ALJ decision by

the management representatives handling the case. The
administration labor relations office will then in turn
notify M-10 of the decision and assure that a copy is
furnished pramtly. After considering the ALJ decision,
the record, and any exceptions and related submissions
filed, the Authority will issue its decision affirming

or reversing the ALJ in whole or in part, or making such
other disposition of the matter as it deems appropriate.

A copy of any decision of the Authority involving any
administration of the Department shall be furnished pramptly
to the headquarters labor relations office and to M-10.

COMMUNICATIONS WITH EMPLOYEES. 5 U.S.C. 7116(e) provides

that the expression of any personal view, argument, ocpinion
or the making of any statement by a management representative
which—

a.

publicizes the fact of a representational election and
encourages employees to exercise their right to vote
in such election;
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corrects the record with respect to any false or misleading
statement made by any person; or

informs employees of the Governmment's policy relating
to labor-management relations and representation,

shall not constitute an unfair labor practice or be grounds
for setting aside a representation election if the expression
contains no threat of reprisal or force or pramise of benefit
or was not made under coercive conditions.

REMEDIES.

a. Where the Authority determines that the agency or labor
organization has engaged in an unfair labor practice,
it may issue an order requiring the agency or labor organization

to:

(1)
(2)

(3)

(4)

cease and desist fram any such unfair labor practice;

renegotiate a ocollective bargaining agreement in
accordance with the Authority's order and require
that the agreement, as amended, be given retroactive
effect;

reinstate an employee with the back pay in accordance
with 5 U.S.C. 5596 (see 5 U.S.C. 7118(a) (7); or

include any combination of the actions described
in Subparagraphs (1) through (3) above or such other
action as will carry out the purpose of the Act.

In addition, 5 U.S.C. 7120(f) gives the Authority special
remedial authority with regard to enforcing prohibitions
on strikes. The Authority may, upon a finding that a
union has intentionally violated 5 U.S.C. 7116(b) (7)

with regard to any strike, work stoppage or slowdown:

(1)

(2)

revoke the exclusive recognition status of the labor
organization, which shall then immediately cease

to be legally entitled and obligated to represent
employees in the unit; or

take any other appropriate disciplinary action.



Encl. (1) to COMDTINST M12711.1

Page 54 | DOT 37104 -

7-7-80

6. ENFORCEMENT.

a. The Authority may petition any appropriate United States
Court of Appeals for the enforcement of its orders, including
those in unfair labor practice cases, and for appropriate
temporary relief or restraining order.

b. The Authority may seek temporary relief or a restraining
order in an unfair labor practice case.

c. Where the Authority institutes such enforcement actions,
the headquarters labor relations office and M-10 should
be notified pranptly.

JUDICIAL REVIEW. Any person aggrieved by a final order of

the Authority in an unfair labor practice case may within

60 days of the date on which the order was issued institute

an action for judicial review of the Authority's order in

the United States Court of Appeals in the circuit in which

the person resides or transacts business or in the United

States Court of Appeals for the District of Columbia. Management
representatives may not initiate a request for judicial review
of an Authority order in an unfair labor practice case without
prior clearance from the headquarters labor relations office

of the administration involved. The latter office will coordinate
the matter with M-10 before approving such a request. The
headquarters labor relations office of the administration

and M-10 will be notified promptly of any union initiated
requests for judicial review in unfair labor practice cases.
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CHAPTER IX. TRAINING AND STATISTICAL INFORMATION

TRAINING.

a. Effective implementation of the Act can only be carried
out by meaningful delegation of authority to management
representatives who are properly trained to handle labor-
management relations. Each management official has a
special responsibility to see that labor-management relations
training is given to each supervisor and individual who
will be dealing with employees and labor organization
representatives in day-to-day relationships and in the
negotiation and the administration of collective bargaining
agreements. The greater the responsibility of the individuals
for dealing with union representatives, the more thorough
their grounding and training in labor-management relations
should be.

b. Operating Administrations must ensure that labor relations
training is made available to those individuals needing
such training. This training, where appropriate, should
involve the rights, responsibilities and obligations
of the parties under the Act; contract administration,
and specialized training for management negotiators prior
to their assignment to management bargaining teams.

c. It is incumbent on management officials to ensure that
their representatives in arbitration, Panel proceedings,
unfair labor practices, and other matters before the
Authority are fully trained and prepared to exercise
their representational functions. This includes necessary
coordination with appropriate OST or administration offices
such as Civil Rights, General/Chief Counsel and the Office
of Personnel and Training.

REPORTING. OST and the Operating Administrations will prepare

statistical reports containing the information listed below

and submit the reports to M-17 semi-annually. Reports will

be subtmitted to M-17 by the 15th of May for the period November
through April, and by the 15th of November for the period

May through October. The semi-annual reports (see attachment 2)
submitted to M-17 should contain the following information:



Encl. (1) to '‘COMDTINST M12711.1

Page 56

DoT 3710 .4
7-7-80

a. BExclusive Units.

(1)

(2)

Number of existing exclusive units and approximate
number of employees represented, showing General
Schedule professional and nonprofessional, Wage
Grade and Nonappropriated Fund employees separately.

Number of pending units (petitions have been filed
but no certifications issued by the Authority) and
estimated number of employees involved.

b. Agreements.

(1)

(2)

Number of agreements currently in effect and approximate
number of employees covered.

Number of agreements being negotiated and approximate
number of employees covered.

c. Unions.

A listing by unions of:

(1)
(2)
(3)
(4)
(3)

the number of units represented;
unit population;

number of agreements in effect;
number of agreements pending; énd

number of employees on dues withholding.
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1.

2.

CHAPTER X. DEALING WITH NON-LABOR GROUPS

SQOOPE OF DEALINGS.

a.

The provisions of the Act do not preclude dealings with
veterans' organizations with respect to matters of particular
interest to employees with veterans preference. Similarly,
agencies may engage in dealing with religious, social,
fraternal, professional or other lawful associations,

not qualified as a labor organization, with respect to
matters or policies which involve individual members

of the association or are of particular applicability

to it or its members.

The relationships with such organizations may not take

on the character of negotiations or consultation as defined
in the Act, or otherwise impact on an agency's relationships
with labor organizations under the Act.

APPROPRIATE MATTERS FOR DISCUSSION.

.

Examples of matters appropriate for discussion include
the following: :

(1) a veteran's organization may discuss matters such
as the application of provisions of the Veterans
Preference Act to a particular veteran with respect
to adverse actions, retention preference or the
application of other legislation or regulations
specifically affecting the veteran;

(2) an agency may consult with groups representing minorities
or wamen in connection with the agency's Equal Ewployment
Opportunity programs and action plans;

(3) an agency may consult with any association or organization
on matters related to its mission and programs or
on matters of concern to the local community and
the general public; and
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(4) an agency may discuss a proposed agency sponsorship or
support of employee welfare, social and recreational
associations or other private associations that
provide services that contribute to employee welfare
and morale. Such sponsorship and support include
the use of facilities and space and the use of facilities
for the dissemination of information about its activities
or offers to employees.

b. An agency may discuss with a professional association
the granting of privileges to the association where the
agency has determined that such action would be beneficial
to the agency's programs or would be warranted as a service
to employees who are members of the association. These
are merely examples of the types of matters which may
be discussed with non-labor groups and are not to be
considered as an all inclusive list or a limiting of
the types or organizations which may bring matters to
management's attention. Of paramount concern in any
discussions, however, is that they do not involve grievances,
personnel policies and practices, or other matters affecting
the working conditions of employees or in any other way
place the agency in a position where it would be vulnerable
to a charge of violating the Act.

FOR THE SECRETARY OF TRANSPORTATION:

Edward W. Scott, Jr.
Assistant Secretary for
Administration
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TITLE VII—-FEDERAL SERVICE LABOR-MANAGEMENT
RELATIONS

FEDERAL SERVICE LABOR-MANAGEMENT RELATIONS

Skc. 701. So much of subpart F of part IIT of title 5, United States
Code, as precedes subchapter 1I of chapter 71 thereof is amended to
read as follows:

“Subpart F—Labor-Management and Employee
Relations

“CHAPTER 71—-LABOR-MANAGEMENT RELATIONS

. “SUBCHAPTER I—GENERAL PROVISIONS
*“Sec.

“7101. Findings and purpose.

*7102. Employees’ rights.

“7108. Definitions ; application.

“7104. Federal Labor Relations Authority.

%7105. Powers and duties of the Authority.

“7106. Management rights.

“SUBCHAPTER II—ftIGHTS AND DUTIES OF AGENCIES AND
LABOR ORGANIZATIONS

“Sec. o,

“7111, Exclusive recognition of labor organizations.

“7112. Determination of appropriate units for labor organization representation.
“7113. National consultation rights. :

“7114. Representation rights and duties.

“7115. Allotments to representatives.

“7116. Unfair labor practices.

“7117. Duty to bargain in good faith ; compelling need ; duty to consult,
“7118. Prevention of unfair labor practices.

“7119. Negotiation impasses ; Federal Service Impasses Panel.

“7120. Standards of conduct for labor organizations.

“SUBCHAPTER III—GRIEVANCES, APPEALS, AND REVIEW

*Sec.

“7121. Grievance procedures.

“7122. Exceptions to arbitral awards.
“7123. Judicial review; enforcement.
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“SUBCHAPTER IV—ADMINISTRATIVE AND OTHER PROVISIONS

*‘Sec.

*7181. Official time,

“7182, Subpenas.

«“7133. Compilation and publication of data.

“7134. Regulations.

“7135. Continuation of existing laws, recognitions, agreements, and procedures.

“SUBCHAPTER I—GENERAL PROVISIONS

“§7101. Findings and purpose

“(a) The Congress finds that—

“(1) experience in both private and public employment indi-
cates that the statutory protection of the right of employees to
organize, bargain collectively, and participate through labor
o}x;ganizations of their own choosing in decisions which affect
them—

“(A) safeguards the public interest,
‘(; (B) contributes to the effective conduct of public business,
an
“(C) facilitates and encourages the amicable settlements of
disputes between employees and their employers involving
conditions of employment ; and

“(2) the public interest demands the highest standards of
employee performance and the continued development and
implementation of modern and progressive work practices to
facilitate and improve employee performance and the efficient
accomplishment of the operations of the Government.

Therefore, labor organizations and collective bargaining in the civil
service are in the public interest.

“(b) It is the purpose of this chapter to prescribe certain rights and
obligations of the employees of the%edera Government and to estab-
lish procedures which are designed to meet the special requirements
and needs of the Government. The provisions of this chapter should be
interpreted in a manner consistent with the requirement of an effective
and efficient Government.

“§ 7102. Employees’ rights

“Each employee shall have the right to form, join, or assist any labor
organization, or to refrain from any such activity, freely and without
fear of penalty or reprisal, and each employee shall be protected in the
exercise of such right. Except as otherwise provided under this chapter,
such right includes the right—

“(1) to act for a labor organization in the capacity of a repre-
sentative and the right, in that capacity, to present the views of
the labor organization to heads of agencies and other officials of
the executive branch of the Government, the Congress, or other
appropriate authorities, and

“(2) to engage in collective bargaining with respect to condi-
tions of employment through representatives chosen by employees
under this chapter. :

“§ 7103. Definitions; application
“(a) For the purpose of this chapter—
“(1) ‘person’ means an individual, labor organization, or
agency;
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“(2) ‘employee’ means an individual—

“(A) employed in an agency ; or

“ B; whose employment in an agency has ceased because of
any unfair labor practice under section 7116 of this title
and who has not obtained any other regular and substantially
equivalent employment, as determined under regulations pre-
scribed by the Federal Labor Relations Authority;

but does not include—

“(i) an alien or noncitizen of the United States who
occupies a position outside the United States;

“(1i) 2 member of the uniformed services;
“ ?iil) a supervisor or a management official ;

“(iv) an officer or employee in the Foreign Service of the
United States employed in the Department of State, the
Agency for International Development, or the International
Communication Agency; or ,

“(v) any person who participates in a strike in violation

) (of s‘o;cgion 7 ’311 of this t%le; (includ

3) ‘agency’ means an Executive agency (including a nonap-
propriated fus;ld instrumentality described in section 2105(c)
of this title and the Veterans’ Canteen Service, Veterans’ Admin-
istration), the Library of Congress, and the Government Printing
Office, but does not include—

“(A) the General Accounting Office;

“(B) the Federal Bureau of Investigation ;

“(C) the Ceneral Intelligence Agency;

“(D) the National Security Agency;

“(E) the Tennessee Valley Authority;

“(F) the Federal Labor Relations Authority ;
or

“(@G) the Federal Service Impasses Panel ;

“(4) ‘labor organization’ means an organization composed in
whole or in part of employees, in which employees participate
and pay dues, and which has as a purpose the dealing with an
agency concerning grievances and conditions of employment, but
does not include—

“(A) an organization which, by its constitution, bylaws,
tacit agreement among its members, or otherwise, denies
membership because of race, color, creed, national origin, sex,
age, preferential or nonpreferential civil service status, politi-
cal affiliation, marital status, or handicapping condition;

“(B) an organization which advocates the overthrow of
the constitutional form of government of the United States;

“(C) an organization sponsored by an agency; or

“(D)_an organization which participates in the conduct
of a strike against the Government or any agency thereof or
imposes a duty or obligation to conduct, assist, or participate
in such a strike; : ;

“(5) ‘dues’ means dues, fees, and assessments;

“(6) ‘Authority’ means the Federal Labor Relations Authority
described in section 7104 (a) of this title; .

“(7) ‘Panel’ means the Federal Service Impasses Panel de-
sribed i ncetion 7119 (¢) of this Oile:

“(8) ‘collective bargaining agreement’ means an agreement
entered into as a result of collective bargaining pursuant to the
provisions of this chapter; :

92 STAT. 1193

5 USC 7311.

5 USC 2105.
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*(9) ‘grievance’ means any complaint— o
“ ﬁx) by any employee concerning any matter relating to
the employment of the employee; .
“(B) by any labor organization concerning any matter
relating to the employment of any employee; or
“(C) by any employee, labor organization, or agency con-
cerning— ' :
“(1) the effect or interpretation, or a claim of breach,
of a collective bargaining agreement ; or
“(ii) any claimed violation, misinterpretation, or mis-
application of any law, rule, or regulation affecting con-
ditions of employment ;

“(10) ‘supervisor’ means an individual employed by an agency
having authority in the interest of the agency to hire, direct,
assign, promote, reward, transfer, furlough, layoff, recall, sus-
pend, discipline, or remove employeces. to adjust their grievances,
or to effectively recommend such action. if the exercise of the
authority is not merely routine or clerical in nature but requires
the consistent exercise of independent judgment. except that,

“with respect to any unit which includes firefighters or nurses, the

term ‘supervisor’ includes only those individuals who devote a
preponderance of their employment time to exercising such
authority ;

“(11) ‘management official’ means an individual employed by
an agency in a position the duties and responsibilities of which
require or authorize the individual to formnulate. determine, or
influence the policies of the agency:

“(12) ‘collective bargaining’ means the performance of the
mutual obligation of the representative of an agency and the
exclusive representative of employees in an appropriate unit in

-the agency to meet at reasonable times and to consult and bargain

in a good-faith effort to reach agreement with respect to the
conditions of employment affecting such employees and to exe-
cute, if requested by either party. a written document incorpo-
rating any collective bargaining agreement reached. but the
obligation referred to in this paragraph does not compel either
party to agree to a proposal or to make a concession;

“(13) ‘confidential employee’ means an employee who acts in
a confidential capacity with respect to an individual who formu-
lates or effectnates management policies in the field of labor-
management relations;

“(14) ‘conditions of employment’ means personnel - policies.
practices. and matters, whether established by rule, regulation,
or otherwise, affecting working conditions, except that such term
does not include policies, practices, and matters—

“(A) relating to political activities prohibited under sub-
chapter ITI of chapter 73 of thistitle;

“(B) relating to the classification of any position; or

“(C") to the extent such matters are specifically provided
for by Federal statute:

*(15) ‘professional employee’ means—

“(A) an employee engaged in the performance of work—
“(1) requiring knowledge of an advanced type in

a field of science or learning customarily acquired by a
prolonged course of specialized intellectual instruction
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and study in an institution of hi%her learning or a hospi-:
tal (as distinguished from knowledge acquired by a gen-
-eral academic education, or from an apprenticeship, or
from training in the performance of routine mental,
manual, mechanical, or physical activities) ;
“(ii) requiring the consistent exercise of discretion
and judgment in its performance; ‘

“ z ii1) which is predominantly intellectual and varied
in character (as distinguished from routine mental, man-
ual, mechanical, or physical work) ;jand

“(iv) which is of such character that the output pro-
duced or the result accomplished by such work cannot
be standardized in relation to a given period of time; or

“(B) anemployee who has completed the courses of special-
ized intellectual instruction and study described in subpara-
graph (A) (i) of this paragraph and is performing related
work under appropriate direction or guidance to qualify the
employee as a professional employee described in subpara-
graph (A) of this paragraph;

}‘1"( %16) ‘exclusive representative’ means any labor organization
which—

“(A) is certified as the exclusive representative of employ-
eesi In an appropriate unit pursuant to section 7111 of this
title; or

“(B) was recognized by an agency immediately before the
effective date of this chapter as the exclusive representative
of employees in an appropriate unit—

“(1) onthebasis of an election, or

“(ii) on any basisother than an election,.

and continues to be so recognized in accordance with the pro-
visions of this chapter;

“(17) ‘firefighter’ means any employee engaged in the perform-
ance of work directly connected with the control and extinguish-
ment of fires or the maintenance and use of firefighting apparatus
and equipment ; and

“(18) ‘United States’ means the 50 States, the District of
Columbia, the Commonwealth of Puerto Rico, Guam, the Virgin
Islands, the Trust Territory of the Pacific Islands, and any terri-
tory or possession of the United States.

“(b)(1) The President may issue an order excluding any agency Presidential
or subdivision thereof from coverage under this chapter if the Presi- ©rder-
dent determines that—

. “(A) the agency or subdivision has as a primary function
intelligence, counterintelligence, investigative, or national security
work, and

“(B) the provisions of this chapter cannot be applied to that
agency or subdivision in a manner consistent with national security

uirements and considerations.

“(2) The President may issue an order suspending any provision Presidential
of this chapter with respect to any agency, installation, or activity °rde"
located outside the 50 States and the District of Columbia, if the

President determines that the suspension is necessary in the interest
of national security.
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- 5 USC 7104.

Report to
President.

5 USC 7105.

“§ 7104. Federal Labor Relations Authority

“(a) The Federal Labor Relations Authority is composed of three
members, not more than 2 of whom may be adherents of the same
political party. No member shall engage in any other business or
employment or hold another office or position in the Government of the
United States except as otherwise provided by law. )

“(b) Members of the Authority shall be appointed by the President
by and with the advice and consent of the Senate, and may be removed
by the President only upon notice and hearing and only for inefficiency,
neglect of duty, or malfeasance in office. The President shall designate
one member to serve as Chairman of the Authority.

“(¢)(1) One of the original members of the Authority shall be
appointed for a term of 1 year, one for a term of 3 years, and the
Chairman for a term of 5 years. Thereafter, each member shall be
appointed for a term of 5 years. :

“(2) Notwithstanding paragraph (1) of this subsection, the term
of any member shall not expire before the earlier of—

“(A) the date on which the member’s successor takes office, or
“(B) the last day of the Congress beginning after the date on
which the member’s term of office would (but for this subpara-
graph) expire.
An individual chosen to fill a vacancy shall be appointed for the
unexpired term of the member replaced.

“(d) A vacancy in the Authority shall not impair the right of the
remaining members to exercise all of the powers of the Authority.

“(e) The Authority shall make an annual report to the President
for transmittal to the Corgress which shall include information as
to the cases it has heard and the decisions it has rendered.

“(£) (1) The General Counsel of the Authority shall be appointed
by the President, by and with the advice and consent of the Senate,
for a term of 5 years. The General Counsel may be removed at any time
by the President. The General Counsel shall hold no other office or

?osition in the Government of the United States except as provided by
aw, :

“(2) The General Counsel may—
“(A) investigate alleged unfair labor practices under this
chapter,
“(B) file and prosecute complaints under this chapter, and
“(C) exercise such other powers of the Authority as the
Authority may prescribe.
“(3) The General Counsel shall have direct authority over, and
responsibility for, all employees in the office of General Counsel,

including employees of the General Counsel in the regional offices of
the Authority.

“§ 7105. Powers and duties of the Authority

“(a) (1) The Authority shall provide leadership in establishin
policies and guidance relating to matters under this chapter, and,
except as otherwise provided, shall be responsible for carrying out
the purposc of this chapter.

. “(2) The Authority shall, to the extent provided in this chapter and
In accordance with regulations prescribed by the Authority—
“(A) determine the appropriateness of units for labor orga-
nization representation under section 7112 of this title;
“(B) supervise or conduct elections to determine whether a
labor organization has been selected as an exclusive representative
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by a majority of the employees in an appropriate unit and other-
wise administer the provisions of section 7111 of this title relating
to the according of exclusive recoqnition to labor organizations;

“(C) prescriﬁe criteria and resolve issues relating to the grant-

ing of national consultation rights under section 7113 of this title;

‘(D) prescribe criteria and resolve issues relating to deter-
mining compelling need for agency rules or regulations under
section-7117(b) of this title;

“(E) resolves issues relating to the duty to bargain in good
faith under section 7117 (c) of this title;

“(F) prescribe criteria relating to the granting of consultation
rights with respect to conditions of employment under section
7117(4d) of this title;

“(G) conduct hearings and resolve complaints of unfair labor Hearings.
practices under section 7118 of this title;

“(H) resolve exceptions to arbitrator’s awards under section
7122 of this title; an

“(I) take such other actions as are necessary and appropriate
to effectively administer the provisions of this chapter.

“(b) The Authority shall adopt an official seal which shall be
judicially noticed.

“(c) The principal office of the Authority shall be in or about the
District of Columbia, but the Authority may meet and exercise any
or all of its powers at any time or place. Except as otherwise expressly
provided by law, the Authority may, by one or more of its members
or by such agents as it may designate, make any appropriate inquiry
necessary to carry out its duties wherever persons subject to this chap-
ter are located. Any member who participates in the inquiry shall not
be disqualified from later participating in a decision of the Authority
in any case relating to the inquiry.

“(d) The Authority shall appoint an Executive Director and such
regional directors, administrative law judges under section 3105 of
this title, and other individuals as it may from time to time find neces- 5 USC 3105.
sary for the proper performance of its functions, The Authority may
delegate to officers and employees appointed under this subsection
authority to perform such duties and make such expenditures as may
be necessary.

“(e) (1) The Authority may delegate to any regional director its
authority under this chapter—

“(A) to determine whether a group of employees is an appro-
priate unit;

“(B; to conduct investigations and to provide for hearings;
“(C) to determine whether a question of representation exists
and to direct an election; and .

“(D) to supervise or conduct secret ballot elections and certify
the results thereof.

“(2) The Authority may delegate to any administrative law judge
appointed under subsection (d) of this section its authority under
section 7118 of this title to determine whether any person has engaged
inorisengaging in an unfair labor practice.

“(f) If the Authority delegates any authority to any regional direc-
tor or administrative law judge to tage any action pursuant to subsec-
tion (e) of this section, the Authority may, upon application by any
interested person filed within 60 days after the date of the action.
review such action, but the review shall not, unless snecifically ordered
by the Authority, operate as a stay of action. The Aiithority may
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affirm, modify, or reverse any action reviewed under this subsection.
If the Authority does not undertake to grant review of the action
under this subsection within 60 days after the later of—

“(1) the date of the action; or

“(2) the date of the filing of any application under this sub-
section for review of the action;

the action shall become the action of the Authority at the end of such
60-day period. '

“(g) In order to carry out its functions under this chapter, the
Authority may—

“(1) hold hearings;

%(2) administer oaths, take the testimony or deposition of any
person under oath, and issue subpenas as provided in section 7132
of this title; and :

“(3) may require an agency or a labor organization to cease
and desist from violations of this chapter ang require it to take
any remedial action it considers appropriate to carry out the

olicies of this chapter.

“(h) Except as provided in section 518 of title 28, relating to litiga-
tion before the Supreme Court, attorneys designated by the Authority
may appear for the Authority and represent the Authority in any
civil action brought in connection with any function carried out by
the Authority pursuant to this title or as otherwise authorized by law.

“(i) In the exercise of the functions of the Authority under this
title, the Authority may request from the Director of the Office of
Personnel Management an advisory opinion concerning the proper
interpretation of rules, regulations, or policy directives issued by the
Office of Personnel Management in connection with any matter before
the Authority.

“§ 7106. Management rights

“(a) Subject to subsection (b) of this section, nothing in this
chapter shall affect the authority of any management official of any
agency—

& “(1) to determine the mission, budget, organization, number
of employees, and internal security practices of the agency; and

“(2) in accordance with applicable laws— ‘

“(A) to hire, assign, direct, layoff, and retain employees
in the agency, or to suspend, remove, reduce in grade or pay,
or take other disciplinary action against such employees;

“(B) to assign work, to make determinations with respect
to contracting out, and to determine the personnel by which
agency operations shall be conducted ;

“(C) with respect to filling positions, to make selections
for appointments from—

“(i) among properly ranked and certified candidates
for promotion; or
“(i1) any other appropriate source ; and :

“(D) to take whatever actions may be necessary to carry
out the agency mission during emergencies.

“(b) Nothing in this section shall preclude any agency and any
labor organization from negotiating—

“(1) at the election of the agency, on the numbers, types. and
grades of employees or positions assigned to any organizational
subdivision, work project, or tour of duty, or on the technology,
methods, and means of performing work;
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“(2) procedures which management officials of the agency will
observe 1n exercising any authority under this section; or

“ &?) appropriate arrangements for employees adversely affected
by the exercise of any authority under this section by such man-
agement officials.

“SUBCHAPTER II—-RIGHTS AND DUTIES OF AGENCIES
AND LABOR ORGANIZATIONS ‘

“8 7111. Exclusive recognition of labor organizations 5 USC 7111.

“(a) An agency shall accord exclusive recognition to a labor organi-
. zation if the organization has been selected as the representative, in &
secret ballot election, by a majority of the employees in an appropriate
unit who cast valid ballots in the election.

“(b) Ifa petition is filed with the Authority— Petition.

“(1) by any person alleging—

%(A) in the case of an appropriate unit for which there is
no exclusive representative, that 30 percent of the employees
in the appropriate unit wish to be represented for the purpose
of collective bargaining by an exclusive representative, or

“(B) in the case of an appropriate unit for which there is
an exclusive representative, that 30 percent of the employees
in the unit allege that the exclusive representative is no longer
the representative of the majority of the employees in the
unit; or

“(2) by any person seeking clarification of, or an amendment

to, a certification then in effect or a matter relating to representa-

tion;
the Authority shall investigate the petition, and if it has reasonable Hearing.
cause to believe that a question of representation exists, it shall provide
an opportunity for a hearing (for which a transcript shall be kept)
after reasonable notice. If the Authority finds on the record of the Election.
hearing that a question of representation exists, the Authority shall
supervise or conduct an election on the question by secret ballot and
shall certify the results thereof. An election under this subsection shall
not be conducted in any appropriate unit or in any subdivision thereof
within which, in the preceding 12 calendar months, a valid election
under this snbsection has been held.

“(¢) A labor organization which—

“(1) has been designated by at least 10 percent of the employees
in the unit specified in any petition filed pursuant to subsection
(b) of this section;
“(2) has submitted a valid copy of a current or recently expired
collective bargaining agreement for the unit ; or
“(3) has submiited other evidence that it is the exclusive rep-
resentative of the employees involved ;
may intervene with respect to a petition filed pursuant to subsection
(b) of this section and shall be placed on the ballot of any election
under such subsection (b) with respect to the petition.

“(d) The Authority shall determine who is eligible to vote in any
election under this section and shall establish rules governing any such
election, which shall include rules allowing empoyees eligible to vote
the opportunity to choose—

“(1) from labor organizations on the ballot, that labor organi-
zation which the employees wish to have represent them; or



Encl. (1) to COMDTINST M12711l.1

92 STAT. 1200

5 USC 7112.

Post, 1215.

PUBLIC LAW 95-454—O0CT. 13, 1978

“ 32) not to be represented by a labor organization. o
In any election in which no choice on the ballot receives a majority of
the votes cast, a runoff election shall be conducted between the two
choices receiving the highest number of votes. A labor organization
which receives the majority of the votes cast in an election shall be
certified by the Authority as the exclusive representative. )
“(e) A labor organization seeking exclusive recognition shall submit
to the Authority and the agency involved a roster of its officers and
representatives, a copy of its constitution and bylaws, and a statement
of its objectives.
“(f) Exclusive recognition shall not be accorded to a labor
organization— o
“(1) if the Authority determines that the labor organization
is subject to corrupt influences or influences opposed to democratic
principles;
“(2) in the case of a petition filed pursuant to subsection
(b) (1) (A) of this section, if there is not credible evidence that
at least 30 percent of the employees in the unit specified in the peti-
tion wish to be represented for the purpose of collective bargain-
ing by the labor organization seeking exclusive recognition;
¢(8) ifthere isthen in effect a lawful written collective bargain-
ing agreement between the agency involved and an exclusive rep-
resentative (other than the labor organization seeking exclusive
recognition) covering any employees included in the unit speci-
fied in the petition, unless— -
“(A) the collective bargaining agreement has been in effect
for more than 3 years, or
“(B) the petition for exclusive recognition is filed not more
than 105 days and not less than 60 days before the expiration
date of the collective bargaining agreement ; or
“(4) if the Authority has, wit%in the previous 12 calendar
months, conducted a secret ballot election for the unit described
in any petition under this section and in such election a majority
of the employees voting chose a labor organization for certification
as the unit’s exclusive representative.
“(g) Nothing in this section shall be construed to prohibit the waiv-
ing of hearings by stipulation for the purpose of a consent election in
conformity with regulations and rules or decisions of the Authority.

“8 7112. Determination of appropriate units for labor organiza-
tion representation

“(a) (1) The Authority shall determine the appropriateness of any
unit. The Authority shall determine in each case whether, in order to
ensure employees the fullest freedom in exercising the rights guaran-
teed under this chapter, the appropriate unit should be established on
an agency, plant. installation, functional, or other basis and shall
determine any unit to be an appropriate unit only if the determination
will ensure a clear and identifiable community of interest among the
employees in the unit and will promote effective dealings with, and
efficiency of the operations of. the agency involved.

“(b) A unit shall not be determined to be appropriate under this
section solely on the basis of the extent to which emp?oyees in the pro-
posed unit have organized. nor shall a unit be determined to be appro-
priate if it includes—

“(1) except as provided under section 7135(2) (2) of this title.
any management official or supervisor;
%(2) a confidential employee:;
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“(3) an employee engaged in personnel work in other than a
purely clerical capacity ; . L L

“(4) an employee engaged in administering the provisions of
this chapter;

“(5) both %rofessional employees and other emplog'ee.s, unless a
majority of the professional employees vote for inclusion in the
unit;

“(6) any employee engaged in intelligence, counterintelligence,
inve(sti)ga,tize, ol;' securitg’a work which directly affects national
security ; or X L L .

“(7) any employee primarily en d in investigation or audit
functions relating to the work of individuals employed b{ an
agency whose duties directly affect the internal security of the
agency, but only if the functions are undertaken to ensure that
the duties are discharged honestly and with integrity. ]

“(¢) Any employee who is engaged in administering any provision
of law relating to labor-management relations may not be represented
by a labor organization— ) .

“(1) which represents other individuals to whom such provision
applies; or ) )

“(2) which is affiliated directly or indirectly with an organiza-
tion which represents other individuals to whom such provision

applies.

“(dngwo or more units which are in an agency and for which a
labor organization is the exclusive representative may, upon petition
by the agency or labor or%aniza,tion, consolidated with or without
an election into a single larger unit if the Authority considers the
larger unit to be appropriate. The Authority shall certify the labor
organization as the exclusive representative of the new larger unit.

“§ 7113. National consultation rights 5 USC 7113.

“(a) (T) If, in connection with any agency, no labor organization
has been accorded exclusive recognition on an agency besis, a labor
organization which is the exclusive representative of a substantial num-
ber of the employees of the agency, as determined in accordance with
criteria prescribed by the Authority, shall be granted national consul-
tation rights by the agency. National consultation rights shall termi-
nate when the labor organization no longer meets the criteria pre-
scribed by the Authority. Any issue relating to any labor organization’s
eligibility for, or continuation of, national consultation rights shall
be subject to determination by the Authority.

“(b) (1) Any labor organization having national consultation rights
ig (ﬁ)nnwtion with any agency under subsection (a) of this section
shall—

“(A) be informed of any substantive change in conditions of
employment proposed by the a ncy, and :

“(B) be permitted reasonable time to present its views and rec-
ommendations regarding the chan

“(2) If any views or recommendations are presented under para-
graph (1) of this subsection to an agency by any labor organization—

“(A) the agency shall consider the views or recommendations
before taking final action on any matter with respect to which the
views or recommendations are presented ; and

“(B) the agency shall provide the labor organization a written
statement of the reasons for taking the final action.

“(c) Nothing in this section shall be construed to limit the right
of any agency or exclusive representative to engage in collective
bargaining.
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5 USC 7114.

“8 7114. Representation rights and duties ’ ,

“(a)(1) A labor organization which has been accorded exclusive
recognition is the exclusive representative of the employees in the unit
it represents and is entitled to act for, and negotiate collective bargain-
ing agreements covering, all employees in the unit. An exclusive repre-
sentative is responsible for representing the interests of all employces
in the unit it represents without discrimination and without regard to
labor organization membership.

“(2) An exclusive representative of an appropriate unit in an agency
shall be given the opportunity to be represented at— '

“ a) any formal discussion between one or more representatives
of the agency and one or more employees in the unit or their
representatives concerning any grievance or any personnel policy
or practices or other general condition of employment; or

“(B) any examination of an employee in the unit by a repre-
sentative of the agency in connection with an investigation 1f—

“(i) the employee reasonably believes that the examination
may result in disciplinary action against the employee; and
“(i1) the employee requests representation.

“(3) Each agency shall annually inform its employees of their rights
under paragraph (2) (B) of this subsection.

“(4) Any agency and any exclusive representative in any appro-
priate unit in the agency, through appropriate representatives, shall
meet and negotiate in good faith for the purposes of arriving at a
collective bargaining agreement. In addition, the agency and the ex-
clusive representative may determine appropriate techniques, consist-
ent with the provisions of section 7119 of this title, to assist in any
negotiation.

“(5) The rights of an exclusive representative under the provisions
gf this subsection shall not be construed to preclude an employee

rom—

“(A) being represented by an attorney or other representative,
other than the exclusive representative, of the employee’s own
choosing in any grievance or appeal action ; or

“(B) exercising grievance or appellate rights established by
law, rule, or regulation;

(t%}xl;::&tl intthe case of grievance or appeal procedures negotiated under
apter.

“(b) P1"he duty of an agency and an exclusive representative to

rtl}o;gotiﬁte in good faith under subsection (a) of this section shall include

e obligation—

“(1) to approach the negotiations with a sincere resolve to
reach a collective bargaining agreement ;

“(2) to be represented at the negotiations by duly authorized
representatives prepared to discuss and negotiate on any condi-
tion of employment ;

“(3) to meet at reasonable times and convenient places as fre-
quently as may be necessary, and to avoid unnecessary delays;

“(4) in the case of an agency, to furnish to the exclusive rep-
resentative involved, or its authorized representative, upon request
and, to the extent not prohibited by law, data—

“(A) which is normally maintained by the agency in the
regular course of business;

“(B) which is reasonably available and necessary for full
and proper discussion, understanding, and negotiation of sub-
Jects within the scope of collective bargaining ; and
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«(C) which does not constitute guidance, advice, counsel,
or training provided for management officials or supervisors,
relating to collective bargaining; and ,

«(5) if agreement is reached, to execute on the request of any

party to the negotiation a written document embodying the agreed

terms, and to take such steps as are necessary to implement such
eement.

“(c)(1) An a ent between any agency and an exclusive rep-
resentative shall be subject to approval by the head of the agency.

%(2) The head of the agency shall approve the agreement within
30 days from the date the agreement is executed if the agreement is
in accordance with the provisions of this chapter and any other appli-
cable law, rule, or regulation (unless the agency has granted an excep-
tion to the provision).

“(8) If tﬂe head of the agency does not approve or disapprove the
agreement within the 30-day period, the agreement shall take effect
and shall be binding on the agency and the exclusive representative
subject to the provisions of this chapter and any other applicable law,
rule, or regulation.

“(4) A local agreement subiect to a national or other controlling

ment at a higher level shall be approved under the procedures o
the controlling agreement or, if none, under regulations prescribed by
the agency.

“§7115. Allotments to representatives . § USC 7115.

“(a) If an agency has received from an employee in an aﬂ)ropriate
unit a written assignment which authorizes the agency to deduct from
the pay of the employee amounts for the payment of reiglular and
periodic dues of the exclusive representative of the unit, the agency
shall honor the assignment and make an appropriate allotment pur-
suant to the assignment. Any such allotment shall be made at no cost
to the exclusive representative or the employee. Except as provided
under subsection (b) of this section, any such assignment may not be
revoked for a period of 1 year. -

“(b) An allotment under subsection (a) of this section for the
deduction of dues with respect to any employee shall terminate when—

%(1) the agreement between the agency and the exclusive rep-
resentative involved ceases to be applicable to the employee; or
“(2) the employee is suspended or expelled from membership

- in the exclusive representative.

“(c) (1) Subject to paragraph (2) of this subsection, if a petition
has been filed with the Authority by a labor organization alleging that
10 percent of the employees in an appropriate unit in an agency have
membership in the labor organization, the Authority shall investigate
the petition to determine its validity. Upon certification by the Author-
ity of the validity of the petition, the agency shall have a duty to nego-
tiate with the labor organization solely concerning the deduction of
dues of the labor organization from the pay of the members of the
labor organization who are employees in the unit and who make a vol-
untary allotment for such purpose.

“(2) (A) The provisions of paragraph (1) of this subsection shall
not apply in the case of any appropriate unit for which there is an
exclusive representative.

“{B) Any agreement under paragraph (1) of this subsection between
a labor organization and an agency with respect to an appropriate unit
shall be null and void upon the certification of an exclusive representa-
tive of the unit.
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“8 7116, Unfair labor practices

“(a) For the purpose of this chapter, it shall be an unfair labor
practice for an agency—

%(1) to interfere with, restrain, or coerce any employee in the
exercise by the employee of any right under this chapter;

“(2) to encourage or discourage membership in any labor
organization by discrimination in connection with hiring, tenure,
promotion, or other conditions of employment;

“(3) to sponsor, control, or otherwise assist any labor organiza-
tion, other than to furnish, upon request, customary and routine
services and facilities if the services and facilities are also fur-
nished on an impartial basis to other labor organizations having
equivalent status;

“(4) to discipline or otherwise discriminate against an employee
because the employee has filed a complaint, affidavit, or petition, or
has given any information or testimony under this chapter;

“(5) to refuse to consult or negotiate in good faith with a
labor organization as required by this chapter;

“(6) to fail or refuse to cooperate in impasse procedures and
im?asse decisions as required by this chapter;

“(7) to enforce any rule or regulation (other than a rule or
regulation implementing section 2302 of this title) which is in
conflict with any applicable collective bargaining agreement if
the agreement was in effect before the date the rule or regulation
was prescribed ; or

“(8) to otherwise fail or refuse to comply with any provision
of this chapter.

“(b) For the purpose of this chapter, it shall be an unfair labor
practice for a labor organization—

“(1) to interfere with, restrain, or coerce any employee in the
exercise by the employee of any right under this chapter;

“(2) to cause or attempt to cause an agency to discriminate
against any employee in the exercise by the employee of any right
under this chapter;

“(3) to coerce, discipline, fine, or attempt to coerce a member
of the labor organization as punishment, reprisal, or for the pur-
pose of hindering or impeding the member’s work %erformance
or productivity as an employee or the discharge of the member’s
duties as an employee;

“(4) to discriminate against an employee with regard to the
terms or conditions of membership in the labor organization on
the basis of race. color, creed, national origin, sex, age, preferential
or nonpreferéntial civil service status, political affiliation, marital
status, or handicapping condition;

“(5) to refuse to consult or negotiate in good faith with an
agency as required by this chapter;

“(8) to fail or refuse to cooperate in impasse procedures and
impasse decisions as required by this chapter; '

“(7) (A) to call. or participate in, a strike, work stoppage, or
slowdown, or picketing of an agency in a labor-management
dispute if such picketing interferes with an agency’s operations,
or

“(B) to condone any activity described in subparagraph (A)
of this paragraph by failing to take action to prevent or stop
such activity; or

“(8) to otherwise fail or refuse to comply with any provision
of this chapter.
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Nothing in paragraph (7) of this subsection shall result in any infor-
mational picketing which does not interfere with an agency’s opera-
tions being considered as an unfair labor practice.

“(c) For the purpose of this chapter it shall be an unfair labor
practice for an exclusive representative to deny membership to any
employee in the appropriate unit represented by such exclusive repre-
sentative except for failure— '

“(1) to meet reasonable occupational standards uniformly
m(luired for admission, or

%(2) to tender dues uniformly required as a condition of acquir-
ing and retaining membership.

This subsection does not preclude any labor organization from enforc-
ing discipline in accordance with procedures under its constitution or
bylaws to the extent consistent with the provisions of this chapter.

“(d) Issues which can properly be raised under an appeals pro-
cedure may not be raised as unfair labor practices prohibited under
this section. Except for matters wherein, under section 7121 (e) and
() of this title, an employee has an option of using the negotiated
grievance procedure or an appeals procedure, issues which can be
raised under a grievance procedure may, in the discretion of the
arorieved party, be raised under the grievance procedure or as an
unfair labor practice under this section, but not under both procedures.

“(e) The expression of any personal view, argument, opinion or the
making of anv statement which—

“(1) publicizes the fact of a representational election and
encourages employees to exercise their right to vote in such
election,

“(2) corrects the record with respect to any false or misleading
statement made by any person, or

“(3) informs employees of the Government’s policy relating to
labor-management relations and representation,

shall not, if the expression contains no threat of reprisal or force or
promise of benefit or was not made under coercive conditions, (A)
constitute an unfair labor practice under any provision of this chapter,
or (B) constitute grounds for the setting aside of any election con-
dncted under any provisions of this chapter.

“8§ 7117. Duty tolbargain in good faith; compelling need; duty to
consult

“(a) (1) Subject to paragraph (2) of this subsection, the duty to
bhareain in good faith shall, to the extent not inconsistent with any
Federal law or any Government-wide rule or regulation, extend to
matters which are the subject of any rule or regulation only if the rule
or regulation is not a Government-wide rule or regulation.

“(2) The duty to bargain in good faith shall, to the extent not
inconsistent with Federal law or any Goverment-wide rule or regula-
tion, extend to matters which are the subject of any agency rule or
regulation referred to in paragraph (3) of this subsection only if the
Authority has determined under subsection (b) of this section that no
compelling need (as determined under regulations prescribed by the
Authority) exists for the rule or regulation. :

“(3) Paragraph (2) of the subsection applies to any rule or regula-
tion issued by any agency or issued by any primary national subdivi-
sion of such agency. unless an exclusive representative represents an
appropriate unit including not less than a maiority of the employees in
the issuing agency or primary national subdivision, as the case may
beé, to whom the rule or regulation is applicable. -

M12711.1
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“(b) (1) In any case of collective bargaining in which an exclusive
representative alrzges that no compelling need exists for any rule or
regulation referred to in subsection (a)(3) of this section which is

. then in effect and which governs any matter at issue in such collec-

Hearing.

Appeasl.

Petition.

tive bargaining, the Authority shall determine under paragraph (2)
of this subsection, in accordance with regulations prescribed by the
Authority, whether such a compelling need exists. C

“(2) For the purpose of this section, 2 compelling need shall be
determin~d not to exist for any rule or regulation only if—

“(A) the agency, or primary national subdivision, as the case
may be, which issued the rule or regulation informs the Authority
in writing that a compelling need for the rule or regulation does
not exist ; or

“(B) the Authority determines that a compelling need for a
rule or regulation does not exist. o

“(3) A hearing may be held, in the discretion of the Authority,
before a determination is made under this subsection. If a hearing is
held, it shall be expedited to the extent practicable and shall not
include the General Counsel as a party.

“(4) The agency, or primary national subdivision, as the case may
be, which issued the rule or regulation shall be a necessary party at
any hearing under this subsection. ) .

‘(c) (1) Except in any case to which subsection (b) of this section
applies, if an agency involved in collective bargaining with an exclu-
sive representative alleges that the duty to bargain in good faith does
not extend to any matter, the exclusive representative may appeal the
allegation to the Authority in accordance with the provisions of this
subsection. _

“(2) The exclusive representative may, on or before the 15th day
after the date on which the agency first makes the allegation referred
to in-paragraph (1) of this subsection, institute an appeal under this
subsection by—

“(-\) filing a petition with the Authority; and

“(B) furnishing a copy of the petition to the head of the agency.

“(3) On or before the 30th day after the date of the receipt by the
head of the agency of the copy of the petition under paragraph (2) (B)
of this subsection, the agency shall—

“(A) file with the Authority a statement—

“(i) withdrawing the allegation; or
“(i1) setting forth in full its reasons supporting the allega-
tion; and

“(B) furnish a copy of such statement to the exclusive
representative.

“(4) On or before the 15th day after the date of the receipt by the
exclusive representative of a copy of a statement under paragraph
(3) (B) of this subsection, the exclusive representative shall file with
the Authority its response to the statement.

“(5) A hearing may be held, in the discretion of the Authority,
before a determination is made under this subsection. If a hearing is
held, it shall not include the General Counsel as a party.

“(6) The Authority shall expedite proceedings under this subsection
to the extent practicable and shall issue to the exclusive representa-
tive and to the agency a written decision on the allegation and specific
reasons therefor at the earliest practicable date.

“(d) (1) A labor organization which is the exclusive representative
of a substantial number of employees, determined in accordance with
criteria prescribed by the Authority, shall be granted consultation
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rights by any agency with respect to any Government-wide rule or reg-
ulation issued E; the agency effecting any substantive change ini:fy
condition of employment. Such consultation rights shall terminate
when the labor orianization no longer meets the criteria ?rescnbed
by the Authority. Any issue relating to a labor organization’s eligibil-
ity for, or continuation of, such consultation rights shall be subject to
determination by the AuthoritK.
“(2) A labor organization having consultation rights under para-
graph gl) of this subsection shall—
“(A) be informed of any substantive change in eonditions of
emPloyment proposed by the agency, and
“(B) shall be permitted reasonable time to present its views -
and recommendations regarding the changes.
“(3) If any views or recommendations are presented under para-
graph (2) of this subsection to an agency by any labor organization—
“(A) the agency shall consider the views or recommendations
before taking final action on any matter with respect to which the
views or recommendations are presented; and
“(B) the agency shall provide the labor organization a written
statement of the reasons for taking the final action.

“§ 7T118. Prevention of unfair labor practices 5 USC 7118.
“(a) (1) If any agency or labor organization is charged by any
person with having engaged in or engaging in an unfair%;bor prac-
tice, the General Counsel shall investigate the charge and may issue
and cause to be served upon the agency or labor organization a com-
plaint. In any case in which the General Counsel does not issue a com-
plaint because the charge fails to state an unfair labor practice, the
General Counsel shall provide the person making the charge a written
statement of the reasons for not issuing & complaint.
“(2) Any complaint under paragraph (1) of this subsection shall Complsint.
contain a notice—

“(A) of the charge;

“(B) that a hearing will be held before the Authorit gor any Hearing.
member thereof or before an individual employ y the
authority and designated for such purpose) ; and

“(C) of the time and place fixed for the hearing.

“(3) The labor organization or agency involved shall have the right
to file an answer to the original and any amended complaint and to
appear in person or otherwise and give testimony at the time and place
fixed in the complaint for the hearing.

“(4) (A) Except as provided in subparagraph (B) of this para-
graph, no complaint shall be issued based on any alleged unfair labor
practice which occurred more than 6 months before the filing of the
charge with the Authority. '

“(B) If the General gounsel determines that the person filing any
charge was prevented from filing the charge during the 6-month period
referred to In subparagragh (A) of this paragraph by reason of—

“(i1) any failure of the agenc}' or labor organization against
which the charge is made to perform a duty owed to the person,
or

“(ii) any concealment which prevented discovery of the
alleged unfair labor practice during the 6-month period,

the General Counsel may issue a com %aint based on the charge if
the charge was filed during the 6-month period beginning on the day
of the discovery by the person of the alleged unfair labor practice.
“(5) The General Counsel may prescribe regulations providing for Regulations.
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informal methods by which the alleged unfair labor practice may be
resolved prior to the 1ssuance of a complaint. o

“(6) The Authority (or any member thereof or any individual
employed by the Authority and designated for such purpose) shall con-
duet a hearing on the complaint not earlier than 5 days after the date
on which the complaint is served. In the discretion of the individual
or individuals conducting the hearing, any person involved may be
allowed to intervene in the hearing and to present testimony. Any such
hearing shall, to the extent practicable, be conducted in accordance
with the provisions of subchapter II of chapter 5 of this title, except
that the parties shall not be bound by rules of evidence, whether statu-
tory, common law, or adopted by a court. A transcript shall be kept
of the hearing. After such a hearing the Authority, in its discretion,
may upon notice receive further evidence or hear argument.

“(7) If the Authority (or any member thereof or any individual
employed by the Authority and designated for such purpose) deter-
mines after any hearing on a complaint under paragraph (5) of this
subsection that the preponderance of the evidence received demon-
strates that the agency or labor organization named in the complaint
has engaged in or is engaging in an.unfair labor practice, then the
individual or individuals conducting the hearing shall state in writing
their findings of fact and shall issue and cause to be served on the
agency or labor organization an order—

“(A) to cease and desist from any such unfair labor practice
in which the agency or labor organization is engaged;

“(B) requiring the parties to renegotiate a collective bargain-
ing agreement in accordance with the order of the Authority and
rfe%quiring that the agreement, as amended, be given retroactive
effect;

“(C) requiring reinstatement of an employee with backpay in
accordance with section 5596 of this title ; or

“(D) including any combination of the actions described in sub-
paragraphs (A) through (C) of this paragraph or such other
action as will carry out the purpose of this chapter.

If any such order requires reinstatement of an employee with backpay,
backpay may be required of the agency (as provided in section 5596
of this title) or of the labor organization, as the case may be, which is
found to have engaged in the unfair labor practice involved.

“(8) If the individual or individuals conducting the hearing deter-
mine that the preponderance of the evidence received fails to (lemon-
strate that the agency or labor organization named in the complaint
has engaged in or is engaging in an unfair labor practice, the indi-
vidual or individuals shall state in writing their findings of fact and
shall issue an order dismissing the complaint,

“(b) In connection with any matter before the Authority in any
proceeding under this section, the Authority may request, in accord-
ance with the provisions of section 7105( 1) of this title, from the
Director of the Office of Personnel Management an advisory opinion
concerning the proper interpretation of rules, regulations, or other
policy directives issued by the Office of Personnel Management.

“§ 7119. Negotiation impasses; Federal Service Impasses Panel

«“ (2) The Federal Mediation and Conciliation Service shall provide
services and assistance to agencies and exclusive representatives in the
resolution of negotiation impasses. The Service shall determine under

what circumstances and in what manner it shall provide services and
assistance.
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“(b) If voluntary arrangements, including the services of the Fed-
eral Mediation and Conciliation Service or any other third-party
mediation, fail to resolve a negotiation impasse—
“(1) either party may request the Federal Service Impasses
Panel to consider the matter, or
#(2) the parties may agree to adopt a procedure for binding
arbitration of the negotiation impasse, but only if the procedure
is approved by the Panel.
“(e) (1? The Federal Service Impasses Panel is an entity within the
Authority, the function of which is to provide assistance in resolving
negotiation impasses between agencies and exclusive representatives.

“(2) The Panel shall be composed of & Chairman and at least six
other members, who shall be appointed by the President, solely on the
‘basis of fitness to perform the duties and functions involved, from
among individuals who are familiar with Government operations and
knowledgeable in labor-management relations.

“(3) Of the original members of the Panel, 2 members shall be
appointed for a term of 1 year, 2 members shall be appointed for a term
of 3 years, and the Chairman and the remaining members shali be
appointed for a term of 5 years. Thereafter each member shall be

appointed for a term of 5 years, except that an individual chosen to fill

a vacancy shall be appointed for the unexpired term of the member
replaced. Any member of the Panel may be removed by the President.

“(4) The Panel may appoint an Executive Director and any other
individuals it may from time to time find necessary for the proper per-
formance of its duties. Each member of the Panel who is not an
employee (as defined in section 2105 of this title) is entitled to pay at
a rate equal to the daily equivalent of the maximum annual rate of
basic pay then currently paid under the General Schedule for each
day he is engaged in the performance of official business of the Panel,
including travel time, and is entitled to travel expenses as provided
under section 5703 of this title.

“(5)(A) The Panel or its designee shall promptly investigate any
impasse presented to it under subsection (b) of this section. The Panel
shall consider the impasse and and shall either—

“(i) recommend to the parties procedures for the resolution of
the impasse; or

“(i1) assist the parties in resolving the impasse through what-
ever methods and procedures, including factfinding and recom-
mendations, it may consider appropriate to accomplisi the purpose
of this section.

“(B) If the parties do not arrive at a settlement after assistance by
the Panel under subparagraph (A) of this paragraph, the Panel
may—

“(i) hold hearings;

92 STAT. 1209

Membership.

Investigation.

“(i1) administer oaths, take the testimony or deposition of any

person under oath, and issue subpenas as provided in section
7132 of this title ; and :
“(iii) take whatever action is necessary and not inconsistent
with this chapter to resolve the impasse. ,
“(C) Notice of any final action of the Panel under this section shall
be promptly served upon the parties, and the action shall be binding

on such parties during the term of the agreement, unless the parties
agree otherwise.
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“§ 7120. Standards of conduct for iabor organizations

“(a) An agency shall only accord recognition to a labor organiza-
tion that 1s g:ee from corrupt influences and influences opposed to
basic democratic principles. Except as provided in subsection (b) of
this section, an organization is not required to prove that it is free
from such influences if it is subject to governing requirements adopted
by the organization or by a national or international labor organiza-
tion or federation of labor organizations with which it is affiliated,
or in which it participates, containing explicit and detailed provisions
to which it subscribes calling for—

“(1) the maintenance of democratic procedures and practices
including provisions for periodic elections to be conducted sub-
ject to recognized safegnards and provisions defining and secur-
ing the right of individual members to participate in the affairs
of the organization, to receive fair and equal treatment under the
governing rules of the organization, and to receive fair process
in disciplinary proceedings;

“(2) the exclusion from office in the organization of persons
affiliated with communist or other totalitarian movements and
persons identified with corrupt influences;

“(3) the prohibition of business or financial interests on the
part of organization officers and agents which conflict with their
duty to the organization and its members: and

“(4) the maintenance of fiscal integrity in the conduct of the
affairs of the organization, including provisions for accounting
and financial controls and regular financial reports or summaries
to be made available to members.

“(b) Notwithstanding the fact that a labor organization has
adopted or subscribed to standards of conduct as provided in subsec-
tion (a) of this section. the organization is required to furnish evi-
dence of its freedom from corrupt influences or influences opposed to
basic democratic principles if there is reasonable cause to believe that—

“(1) the organization has been suspended or expelled from, or
is subject to other sanction. by a parent labor organization. or
federation of organizations with which it had been affiliated.
because it has demonstrated an unwillingness or inability to com-
ply with governing requirements comparable in purpose to those
required by subsection (a) of this section ; or

“(2) the organization is in fact subject to influences that would
preclude recognition under this chapter.

“(¢) A labor organization which has or seeks recognition as a rep-
rescntative of employees under this chapter shall file financial and
other reports with the Assistant Secretarv of Labor for Labor Manaee-
ment Relations, provide for bonding of officials and employees of the
organization, and comply with trusteeship and election standards.

“(d) The Assistant Secretary shall prescribe such regulations as are
necessary to carry out the purposes of this section. Such regulations
shall conform generally to the principles applied to labor organiza-
tions in the private sector. Complaints of violations of this section
shall be filed with the Assistant Secretary. In any matter arising
under this section. the Assistant Secretary may require a labor orga-
nization to cease and desist from violations of this section and require
it to take such actions as he considers appropriate to carry out the

. policies of this section.

“(e) This chapter does not authorize participation in the manage-
ment of a labor organization or acting as a representative of a labor
organization by a management official, a supervisor, or a confidential
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employee, except as specifically provided in this chapter, or by an
employee if the participation or activity would result In & conflict or
apparent conflict of interest or would otherwise be incompatible with
law or with the official duties of the employee.

«(f) In the case of any labor organization which by omission or Strike.
commission has willfully and intentionally, with reﬁard to any strike,
work stoppage, or slowdown, violated section 7116(b) (7) of is title,
the Authority shall, upon an appropriate finding by the Authority of
such violation— .

“(1) revoke the exclusive recognition status of the labor orga-
nization, which shall then immediately cease to be legally entitled
and obligated to represent employees in the unit; or

«(2) take any other appropriate disciplinary action.

“SUBCHAPTER III—GRTEVANCES

“§ 7121. Grievance procedures 5 USC 7121.

“(a) (1) Except as provided in paragraph (2) of this subsection,
any collective bargaining agreement shall provide procedures for the
settlement of grievances, including uestions of arbitrability. Except
as provided in subsections (d) and (e) of this section, the procedures
shall be the exclusive procedures for resolving grievances which fall
within its coverage.

“(2) Any collective bargaining agreement may exclude any matter
from the application of the grievance procedures which are provided
for in the agreement. .

“(b) Any negotiated grievance procedure referred to in subsection
(a) of this section shall—

%(1) be fair and simple,
“(2) provide for expeditious processing, and
“(3) include procedures that—

“(A) assure an exclusive representative the right, in its
own behalf or on behalf of any employee in the unit repre-
sented by the exclusive representative, to present and process
grievances;

«(B) assure such an employee the right to present a griev-
ance on the employee’s own behalf, and assure the exclusive
representative the right to be present during the grievance
proceeding; and

“(C) provide that any grievance not satisfactorily settled
under the negotiated grievance procedure shall be subject
to binding arbitration which may be invoked by either the
exclusive representative or the agency.

“(c) The preceding subsections of this section shall not apply with
respect to any grievance concerning—

“(1) any claimed violation of subchapter III of chapter 73 of
this title (relating to prohibited political activities) ; 5 USC 7321.
“(2) retirement, life insurance, or health insurance;
%(3) a suspension or removal under section 7532 of this title;
“(4) any examination, certification. or appointment; or
“(5) the classification of any position which does not result in
the reduction in grade or pay of an employee.

“(d) An aggrieved employee affected by a prohibited personnel
practice under section 2302(b) (1) of this title which also falls under 4nee, p. 1114.
the coverage of the negotiated grievance procedure may raise the
matter under a statutory procedure or the negotiated procedure, but
not both. An employee shall be deemed to have exercised his option
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under this subsection to raise the matter under either a statutory pro-
cedure or the negotiated procedure at such time as the employee timely
initiates an action under the applicable statutory procedure or timely
files a grievance in writing, in accordance with the provisions of the
parties? negotiated procedure, whichever event occurs first, Selection
of the negotiated procedure in no manner prejudices the right of an
aggrieved cinployee to request the Merit Systems Protection Board to
review the final decision pursuant to section 7702 of this title in the
case of any personnel action that could have been appealed to the
Board, or, where applicable, to request the Equal Employment Oppor-
tunity Commission to review a final decision in any cother matter
involving a complaint of discrimination of the type prohibited by any
law administered by the Equal Employment Opportunity Commission.

“(e) (1) Matters covereg under sections 4303 and 7512 of this title
which also fall within the coverage of the negotiated grievance proce-
dure may, in the discretion of the aggrieved employee, be raised either
under the appellate procedures of section 7701 of this title or under
the negotiated grievance procedure, but not both. Similar matters
which arise under other personnel systems applicable to employees
covered by this chapter may, in the discretion of the aggrieved
employee, be raised either under the appellate procedures, if any,
applicable to those matters, or under the negotiated grievance proce-
dure, but not hoth. An employee shall be deemed to have exercised his
option under this subsection to raise a matter either under the applica-
ble appellate procedures or under the negotiated grievance procedure
at such time as the employee timely files a notice of appeal under the
applicable appellate procedures or timely files a grievance in writing
in accordance with the provisions of the parties’ negotiated grievance
procedure, whichever event occurs first.

“(2) In matters covered under sections 4303 and 7512 of this title
which have been raised under the negotiated grievance procedure in
accordance with this section, an arbitrator shall be governed by section
T701(c) (1) of this title, as applicable.

“(f) In matters covered under sections 4303 and 7512 of this title
which have been raised under the negotiated grievance procedure in
accordance with this section, section 7703 of gi,s title pertaining to
judicial review shall apply to the award of an arbitrator in the same
manner and under the same conditions as if the matter had been
decided by the Board. In matters similar to those covered under sec-
tions 4303 and 7512 of this title which arise under other personnel
systems and which an aggrieved employee has raised under the nego-
tiated grievance procedure, judicial review of an arbitrator’s award
may be obtained in the same manner and on the same basis as could
he obtained of a final decision in such matters raised under applicable
appellate procedures.

“§7122. Exceptions to arbitral awards

“(a) Either party to arbitration under this chapter may file with the
Authority an exception to any arbitrator’s award pursuant to the
arbitration (other than an award relating to 2 matter described in
section 7121(f) of this title). If upon review the Authority finds that
the award is deficient—

“(1) because it is contrary to any law, rule, or regulation ; or
“(2) on other grounds similar to those applied by Federal courts
In private sector labor-management relations;



Encl. (1) to COMDTINST M12711.1

PUBLIC LAW 95-454—O0CT. 13, 1978

the Authority may take such action and make such recommendations
concerning the award as it considers necessary, consistent with appli-
cable laws, rules, or regulations.

“(b) If no exception to an arbitrator’s award is filed under subsec-
tion () of this section during the 30-day period beginning on the date
of such award, the award shall be final and binding. An a.;i‘e}r‘wy shall
take the actions required by an arbitrator’s final award. The award
may include the payment of backpay (as provided in section 5596 of
this title).

“§7123. Judicial review; enforcement

“(a) Any person aggrieved by any final order of the Authority
other than an order under—

(1) section 7122 of this title (involving an award by an arbi-
trator), unless the order involves an unfair labor practice under
section 7118 of this title, or ‘

«“(2) section 7112 of this title (involving an appropriate unit
determination), '

may, during the 60-day period beginning on the date on which the
order was issued, institute an action for judicial review of the Author-
ity’s order in the United States court of appeals in the circuit in which
the person resides or transacts business or in the United States Court
of Appeals for the District of Columbia.

“(E) The Authority may petition any appropriate United States
court of appeals for the enforcement of any order of the Authority
and for appropriate temporary relief or restraining order.

“(c) Upon the filing of a petition under subsection (a) of this
section for judicial review or under subsection (b) of this section for
enforcement, the Authority shall file in the court the record in the
proceedings, as provided in section 2112 of title 28. Upon the filing of
the petition, the court shall cause notice thereof to be served to the

arties involved, and thereupon shall have jurisdiction of the proceed-
ing and of the question determined therein and may grant any tem-
porary relief (including a temporary restraining order) it considers
just and proper, and may make and enter a decree afirming and
enforcing, modifying and enforcing as so modified, or setting aside in
whole or in part the order of the Authority. The filing of a petition
under subsection (a) or (b) of this section shall not operate as a stay
of the Authority’s order unless the court specifically orders the stay.
Review of the Authority’s order shall be on the record in accordance
with section 706 of this title. No objection that has not been urged
before the Authority, or its designee, shall be considered by the court,
unless the failure or neglect to urie the objection is excused because
of extraordinary circumstances. The findings of the Authority with
respect to questions of fact, if supported by substantial evidence on
the record considered as a whole, shall be conclusive. If any person
applies to the court for leave to adduce additional evidence and shows
to the satisfaction of the court that the additional evidence is material
and that there were reasonable grounds for the failure to adduce the
evidence in the hearing before the Authority, or its designee, the court
may order the additional evidence to be taken before the Authority, or
its designee, and to be made a part of the record. The Authority may
modify its findings as to the facts, or make new findings by reason of
additional evidence so taken and filed. The Authority shall file its
modified or new findings, which, with respect to questions of fact, if
supported by substantial evidence on the record considered as a whole,
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shall be conclusive. The Authority shall file its recommendations, if
any, for the modification or setting aside of its original order. Upon
the filing of the record with the court, the jurisdiction of the court
shall be exclusive and its judgment and decree shall be final, except
that the judgment and decree shall be subject to review by the
Supreme Court of the United States upon writ of certiorari or cer-
tification as provided in section 1254 of title 28. ' ) '

“(d) The Authority may, upon issuance of a complaint as pro-
vided in section 7118 of this title charging that any person has engaged
in or is engaging in an unfair labor practice, petition any United
States district court within any district in which the unfair labor prac-
tice in question is alleged to have occurred or in which such person
resides or transacts business for appropriate temporary relief (includ-
ing a restraining order). Upon the g]ing of the petition, the court shall
cause notice thereof to be served upon the person, and thereupon shall
have jurisdiction to grant any temporary relief (includir;ia temporary
restraining order) it considers just and proper. A court shall not grant
any temporary relief under this section if it would interfere with the
ability of the agency tocarry out its essential functions or if the
Authority fails to establish probable cause that an unfair labor
practice 1s being committed.

“SUBCHAPTER IV—ADMINISTRATIVE AND OTHER

PROVISIONS
“§ 7131, Official time

“(a) Any employee representing an exclusive representative in the
negotiation of a collective bargaining agreement under this chapter
shall be authorized official time for such purposes, including attend-
ance at impasse proceeding, during the time the em})loyee otherwise
would be in a duty status. The number of employees for whom official
time is authorized under this subsection shall not exceed the number
of individuals designated as representing the agency for such purposes.

“(b) Any activities performed by any employee relating to the
internal business of a labor organization (including the solicitation of
membership, elections of labor organization officia s, and collection of
dues) shall be performed during the time the employee is in a non-
duty status.

“(¢) Except as provided in subsection (a) of this section, the
Authority shall determine whether any employee articipating for, or
on behalf of, a labor organization in an phase of proceedings before
the Authority shall be authorized official time for such purpose during
the time the employee otherwise would be in a duty status.

“(d) Except as provided in the preceding subsections of this
section—

“(1) any employee representing an exclusive representative, or

“(2) in connection with any other matter covered by this

chapter, any employee in an appropriate unit represented by an
exclusive representative,

shall be granted official time in any amount the ncy and the exclu-

sive representative involved agree to be reasonable, necessary, and in
the public interest.

“§ 7T132. Subpenas
“(a) Any member of the Authority, the General Counsel, or the
Panel, any administrative law judge appointed by the Authority under

section 3105 of this title, and any employee of the Authority desig-
nated by the Authority may—
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“(1) issue subpenas requiring the attendance and testimony of
witnesses and the production of documentary or other evidence
from any place in the United States; and .

“(2) administer oaths, take or order the taking of depositions,
order Tesponses to written interrogatories, examine witnesses, and
receive evidence. . ) .

No subpena shall be issued under this section which requires the dis-
closure of intramanagement guidance, advice, counsel, or training
within an agency or between an agency and the Office of Personnel
Management. . : )

“(b) In the case of contumacy or failure to obey a subpena issued
under subsection (a) (1) of this section, the United States district court
for the judicial district in which the person to whom the subpena is
addressed resides or is served may issue an order requiring such person
to appear at any designated place to testify or to produce documentary
or other evidence. Any failure to obey the order of the court may be
punished by the court as a contempt thereof.

“(c) Witnesses (whether appearing voluntarily or under subpena)
shall be paid the same fee and mileage allowances which are paid
subpenaed witnesses in the courts of the United States.

“§ 7133. Compilation and publication of data

“(a) The Authority shall maintain a file of its proceedings and
copies of all available agreements and arbitration decisions, and shall
publish the texts of its decisions and the actions taken by the Panel
under section 7119 of this title.

“(b) All files maintained under subsection (a) of this section shall
be open to inspection and reproduction in accordance with the provi-
sions of sections 552 and 552a of this title.

“§ 7134. Regulations

“The Authority, the General Counsel, the Federal Mediation and
Conciliation Service, the Assistant Secretary of Labor for Labor Man-
agement Relations, and the Panel shall each prescribe rules and
regulations to carry out the provisions of this chapter applicable to
each of them, respectively. Provisions of subchapter IT of chapter 5 of
this title shall be applicable to the issnance, revision, or repeal of any
such rule or regulation.

“§ 7135. Continuation of existing laws, recognitions, agreements,

: and procedures

“(a) Nothing contained in this chapter shall preclude—

“(1) the renewal or continuation of an exclusive recognition,
certification of an exclusive representative, or a lawful agreement
between an agency and an exc{)usive representative of its employ-
ees, which is entered into before the effective date of this chap-
ter; or

%(2) the renewal, continuation, or initial according of recogni-
tion for units of management officials or supervisors represented
by labor organizations which historically or traditionally rep-
resent management officials or supervisors in private industry and
which hold exclusive recognition for units of such officials or super-
visors in any agency on the effective date of this chapter.

“(b) Policies, regulations., and procedures established under and
decisions issued under Executive Orders 11491, 11616, 11636, 11787, and
11838, or under any other Executive order, as in effect on the effective
date of this chapter, shall remain in full force and effect until revised
or revoked by the President, or unless superseded by specific provisions
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of this chapter or by regulations or decisions issued pursuant to this
chapter.”.

BACKPAY IN CASE OF UNFAIR LABOR PRACTICES AND GRIEVANCES

Skc. 702. Section 5596(b) of title 5, United States Code is amended
to read as follows:

“(b) (1) An employee of an agency who, on the basis of a timely
appeal or an administrative determination (including a decision relat-
ing to an unfair labor practice or a grievance) is found by appropriate
authority under applicable law, rule, regulation, or collective bargain-
ing agreement, to have been affected by an unjustified or unwarranted
personnel action which has resulted in the withdrawal or reduction of
all or part of the pay, allowances, or differentials of the employee—

“(A) isentitled, on correction of the personnel action, to receive
for the period for which the personnel action was in effect—

“(i) an amount equal to all or any part of the pay, allow-
ances, or differentials, as applicable which the employee
normally would have earned or received during the period if
the personnel action had not occurred, less any amounts
earned by the employee through other employment during
that period; and

“(i1) reasonable attorney fees related to the personnel
action which, with respect to any decision relating to an unfair
labor practice or a grievance processed under a procedure
negotiated in accordance with chapter 71 of this title, shall
be awarded in accordance with standards established under
section 7701 (g) of this title; and

“(B) for all purposes, is deemed to have performed service for
the agency during that period, except that—

“(1) annual leave restored under this paragraph which is in
excess of the maximum leave accumulation permitted by law
shall be credited to a separate leave account for the employee
and shall be available for use by the employee within the time
limits prescribed by regulations of the Office of Personnel
Management, and

“(ii% annual leave credited under clause (i) of this sub-
paragraph but unused and still available to the employee
under regulations prescribed by the Office shall be included in
the lump-sum payment under section 5551 or 5552(1) of this
title but may not be retained to the credit of the employee
under section 5552(2) of this title.

“(2) This subsection does not apply to any reclassification action
nor authorize the setting aside of an otherwise proper promotion by a
selecting official from a group of properly ranked and certified
candidates. C

“(8) For the purpose of this subsection, ‘grievance’ and ‘collective
bargaining agreement’ have the meanings set forth in section 7103 of
this title, ‘unfair labor practice’ means an unfair labor practice
described in section 7116 of this title, and ‘personnel action’ includes
the omission or failure to take an action or confer a benefit.”,

TECIHNICAL AND CONFORMING AMENDMENTS

Skc. 703. (a) Subchapter II of chapter 71 of title 5, United States
Code, is amended— :
(1) by redesignating sections 7151 (as amended by section 310
of this Act), 7152, 7153, and 7154 as sections 7201, 7202, 7203, and
7204, respectively;
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(2) by striking out the subchapter heading and inserting in lieu
thereof the following: ' - -

“CHAPTER 72—ANTIDISCRMNATION; RIGHT TO
PETITION CONGRESS

“SUBCHAPTER 1—ANTIDISCRIMINATION IN EMPLOYMENT

“Sec.

«“7201. Antidiscrimination policy ; minority recruitment program.
“7202. Marital status.

“7203. Handicapping condition.

“7204. Other prohibitions.

“SUBCHAPTER 11—EMPLOYEE®' RIGHT TO PETITION CONGRESS

“7211. Employees’ right to petition Congress.” ;

and
(3) by adding at the end thereof the following new subchapter:

«SUBCHAPTER II—EMPLOYEES' RIGHT TO
PETITION CONGRESS -

“8§7211. Employees’ right to petition Congress 5 USC 7211.

“The right of employees, individually or collectively, to petition Con-
ess or a Member of Congress, or to furnish information to either
ouse of Congress, or to a committee or Member thereof, may not be:

interfered with or denied.”.

(b) The analysis for part III of title 5, United States Code, is

amended by striking out—

“Subpart F—Employee Relations

“71. Policies....occcee e eicteieccancrcaatastnenaceenconaccaanaas 7101%;
and inserting in lieu thereof—

“Subpart F—Labor-Management and Employee Relations

“71. Labor-Management Relations. ........ .. oo iimirnannnn.... 7101
“72. Antidiscrimination; Right to Petition Congress................... 7201”.

(¢) (1) Section 2105 (c) (1) of title 5, United States Code, is amended

by striking out #7152, 7153” and inserting in lieu thereof “7202, 7203”.

(2) Section 3302(2) of title 5, United States Code, is amended by

striking out “and 7154” and inserting in lieu thereof “and 7204”.

(3) Sections4540(c),7212(a),and 9540(c) of title 10, United States

Code, are each amended by striking out “7154 of title 5” and inserting
in lieu thereof “7204 of title 5”.

thereof the follc:wing: “chapters

(4) Section 410(b) (1) of title 39, United States Code, is amended
by striking out “chapters 71 (emgloyee policies)” and inserting in lieu
2 (antidiscrimination ; right to peti-

tion Congress)”.

(5) Section 1002(g) of title 39, United States Code, is amended by

striking out “section 7102 of title 5” and inserting in lieu thereof “sec-
tion 7211 of title 5”.

(d) Section 5315 of title 5, United States Code, is amended by add-

ing at the end thereof the following clause:

“(124) Chairman, Federal Labor Relations Authority.”.
(e) Section 5316 of such title is amended by adding at the end thereof 5 USC 5316.

the following clause:

“(145) Members, Federal Labor Relations Authority (2) and
its General Counsel.”.
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5 USC 5343 note.
SUSC5343 note..

Ante, p. 1191.

$ USC 5301,
$501.

PUBLIC LAW 95-454—0CT. 13, 1978

MISCELLANEOUS PROVISIONS

Skc. 704. (a) Those terms and conditions of employment and other
employment benefits with respect to Government prevailing rate
emploiees to whom section 9(b) of Public Law 92-392 applies which
were the subject of negotiation in accordance with prevailing rates and
practices prior to August 19, 1972, shall be negotiated on and after the
date of the enactment of this Act in accordance with the provisions of
section 9(b) of Public Law 92-392 without regard to an provision
of chapter 71 of title 5, United States Code (as amenc{ed by this
title), to the extent that any such provision is inconsistent with this
paragraph.

(b) The pay and pay practices relating to employees referred to in
paragraph (1) of this subsection shall be negotiated in accordance with
prevailing rates and pay practices without regard to any provision of—

(A) chapter 71 of title 5, United States Code (as amended b
thistitle), to the extent that any such provision is inconsistent wit
this paragraph;

(B) gﬁchapter IV of chapter 53 and subchapter V of chapter
55 of title 5, United States Code; or

(C) any rule, regulation, decision, or order relating to rates of
pay or pay practices under subchapter IV of chapter 53 or sub-
chapter V of chapter 55 of title 5, United States Code.
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SUGGESTED FORMAT FOR REPORTING LMR
STATISTICAL INFORMATION

_ Attachment 2

Organization:
Period:
1. Units
Number of Number of Employees Represented
Units Total GS | Wage NAF Professional
Existing
Pending
2. Agreements
Number Employees Covered
Existing
Pending
3. Unions
. Number of | Number of Number of
union Number Unit Agreements | Agreements Employees on
iame of Units | Population! ipn Effect Pending Dues Withholding

1
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SUMMARY OF LABOR RELATIONS
CQOORDINATION/NOTIFICATION REQUIREMENTS

ISSUE

Arbitration
Copies of Awards
Inpasse Issues
Management Exceptions

Union Exceptions

Attorney Fee Awards

Compelling Need Issues
Agency Position to
FLRA

Local Management
Decision

Consolidation of Units
Across Administrations
Within Administrations

Consultation Rights
Government-wide
Regulations
National Consultation
Rights (Denial-
Termination)

Election Results

Enforcement of FLRA
Order

Exceptions to Agency
Regulations

Inplementing Directives

Judicial Review

Management Initiated
Union Initiated

REQUIREMENT

(1) to COMDTINST M12711.1

Attachment 3

LOCATION IN

DOT ORDER-PAGE

Copy to M-10/0PM

Notification to M-10

M-10 Approval/Submission
to FLRA

Copy to M~10

Copy to M-10/Coordination
with Administration

M-10 Approval/ Submission
to FLRA

Notification to M-10

M~-10 Approval
Notification to
Administration

Notification to M-10

M~-10 Approval

Notification to M-10

Notification to M=10/
Administration

M-1 Approval

Copy to M-10

M-10 Approval

Notification to M~-10/
Administration

13
12

11, 45
45

13, 44

12
11, 27
27
12
11, 23

13

12, 54

11
13

12, 46, 54

54
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ISSUE

Negotiated Agreements

Negotiation/Permissive
Areas

Negotiability Disputes
Agency Position to FLRA

Local Agency
Determination

Petition to Amend FLRA
Regulations

Picketing

Policy Statement by FLRA

Representation Matters

Certifications

Election Results

Hearing Notices

Management Initiated RA

Management Initiated
Review of Regional
Director Decision

Petitions to FLRA
Union Initiated Review
of Regional Director
Decision
Request for Panel
Assistance

Request for Guidance fram
OPM, GAO, FLRA, FSIP or
MCS

Standards of Conduct

Statistical Reports

(1) to COMDTINST M12711.1

REQUIREMENT

LOCATION IN

DOT ORDER-PAGE

Copy to M-17/0PM

Notification to
Administration

M-10 Approval/Submission
to FLRA '

Notification to M-10

M-10 Approval/Submission

Telephone/Mritten
Notification to M-10

M-10 Approval/Submission

Copy to M-10

Copy to M-10/Administration
Copy to M-10/Administration
M-10 Approval '

M-10 Approval/ Submission
to FLRA
Cooy to M-10

Notification to M-10

- Notification to M-10/

Administration

Notification to M-10
Copy to M-10/Administration

To M-10

40

40

11,

12,

11

12
11

13

13,
24,
11,

13,

12

12,

13

13,
55

37
38

24, 28
27, 28
25

25

35

19



ISSUE
DOT ORDER-PAGE

Strike-Work Stoppages

Subpoenas

Unfair Labor Practices
Agency Response
ALJ Decision

Complaints, Decisions
and Settlements

FLRA Decision

Management Initiated
ULP

Temporary Relief/
Restraining Orders
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REQUIREMENT LOCATION IN

Telephone/Written
Notification to M-10

Notification to M-10
Copy to M-10/Administration
Notification to M-10/

Administration

Copy to M-10/Administration
Copy to M-10/Administration

M-10 Approval

Notification to M-10/
Administrations

12
12

51
52

13, 50, 51
52

12, 20

54
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Attachment 4

SUBJECT MATTER INDEX

FOR USE WITH

DOT ORDER 3710

The following index is keyed to the appropriate page number (s) on

which the subject matter appears.

Cross reference to the appropriate

subject matter in the Federal Service Labor-Management Relations
Act can be accomplished by use of the subject matter index in Attachment 1.

A

Access to Agency Information 32
Administrations
Coordination Requirements 11
Defined 7

Labor Relations Req)onsibilities 11

Adverse Actions 42-43

Agreements (See Negotiated Agreement)
Annual Notification to Employees 18

Arbitration
Generally 41-43
Exceptions 11, 45
Impasse Issues 12, 35

Assistant Secretary for Administra-

tion 14 :
Attorney Fees 13, 44
Audit Personnel Excluded 26

B

Backpay 44, 53
Bargaining (See Negotiations)
Bars
Elections 27, 39
Negotiations 20, 33, 36

C

Campaign Activities 17, 47
Civil Rights 55

Communications with Employees 52
Compelling Need 12, 14, 33, 36
Complaint (ULP) 51

Confidential Employee 9, 20, 26
Conditions of Employment 8

C (Continued)

Conflict of Interest 16, 20
Consolidation of Units 11, 27
Consultation Rights 11, 12, 15, 23
Continuation of Recognition 5-6
Contracting Out 21

Copies of Agreements 39

D

Decertifications 11, 25
Definitions 6-7

Delegated Authority 9
Discrimination Complaints 41, 46
Distribution of Literature 17, 47
Dues Allotments 17, 23, 28-30
Dual Processing 42-43, 51

E

EBOC 43, 46

Elections 27, 47, 52
Electioneering 19
Employee Rights 16
Bquivalent Status 19, 49
Evaluation of Program 13

Exceptions
- .Arbitration Awards 11, 45

ALJ Recommendations 52

Agency Regulations 11
Exclusions

Coverage of Act 1-2

Grievance Procedure 41
Exclusive Recognition 24, 27
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F

M

Facilities and Services 17, 19, 47, 58 Majority Status Questions 25

FLRA
Enforcement of Decisions 54
General Policy Statements 11
Negotiability Procedures 37
ULP Decisions 52

FMCS 6, 9, 34

Formal Discussions 18

Furnishing Information 32

G

General Counsel
FLRA 9, 50-52
OST-Administration 14, 55
Government-wide Regulations 12, 34
Grandfathers Clause 6, 20
Grievance Procedure 7, 39-42

H

Hearings
Arbitration 43
Units 27
ULP 52

I

Impasses

Generally 34-35

Panel 6, 11, 36
Intelligence Exclusions 1, 26
Internal Union Business 47
Intervenors 25

J

Judicial Review 6, 45, 54

L

Labor Organization Rights 18, 32

Leave for Union Officials 48
Local/Supplemental Agreements 39

Management Official 8
Management Representative
Conflict of Interest 16, 20
Definition 7
IMR Duties 10, 15, 21
Neutrality 17, 19, 22, 25 .
Negotiability Disputes 37
Management Rights 20, 33, 35
Mediation (See FMCS)
MSPB 42, 46

N

National Agreements 39
National Security
Exclusions 1, 26
Negotiability Disputes 11, 14, 36
Negotiated Agreements
BApproval 13, 39-40
Executed in Writing 38
National Agreement/
Supplements 39
Status Quo at Consolidation 27
Negotiations
Generally 22-24, 32, 34
Inpact/Inplementation 21, 35
Management Rights 20
Reasonable Notice to Unions 34
Official Time for Union 34
Neutrality 17, 19, 22, 25
Non-Labor Groups 57

]

Objections to Elections 28
Office of Personnel Managemeht 13,
15, 40, 46
Office of Personnel/
Training 14, 55
Official Time 34, 47-48
Opportunity-Notice to
Bargain 34-35
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P T
Payroll Deduction of Dues 17, 23, Training
28-30 Management/Supervisors 55
Permissive Subjects of Bargaining 33, Union Sponsored 47-48 -
35 : Union 34, 47
Picketing 12
Postings 24, 52 U
Primary National Subdivision 9, 23, 33
Professional Associations 58 ULP's . .
Professional Erployees 9, 26 Cooperation in Impasse
Prohibited Subjects of Bargaining 20, 33 Proceedings 35
Prohibited (ULP) Practices 20, 50 Inpact of Agency Regulations
Public Interest 5 on Agreements 34
‘ Informal Settlements 50
R Management Initiated 12, 20
: Negotiability Issues 38
Recording Official Time 48 Procedures 50-51
Remedies 53 Remedies 53
Reporting Requirements 11-13, Response by Agency 51-52
Attachment 3 Uniformed Service Excluded from
Representation Act 1
Annual Notice to Employees 18 Units
Formal Discussions 18 Criteria 25
Generally 16, 18 Consolidation 11, 27
Grievance/Appeals 18, 41 Definition 7
Investigative Examination 18-19 Exclusions 26 _
Restraining Orders 12, 54 Exclusive Recognition 24
Reorganization Impact on
S Units 25

‘ Supervisors-Management Officials 6
Scope of Bargaining 33 _
Services to Union 17, 19, 48 W
Solicitation of Membership 17, 19, 47
Standards of Conduct 2, 13, 19 Waivers 34
Standards of Proof 43
Strikes
Generally 20, 53
. Reports 12
Statutory Appeals 42, 51
Subpoenas 12
Supervisors
Conflict of Interest 16, 20
Definition 8
Labor Relations Responsibilities 15, 21
Neutrality 19, 22, 25
Supplements to National Agreements 39
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DEPARTMENT OF TRANSFORTATION
OFFICE OF THE SECKETARY

DEPARTMENTAL FERSONNEL MANUAL SYSTEM Published in advance

. of incorporation in
DPM Chepter TN
Retain until superseded

. DPM LETTER Mo. 7111 | pate:NOV 1 0 Bei

SUBJECT: Recording the Use of Official Time by Union and Other Employee
Representatives for Representational Functions

The attached advance copy of Federsl Personnel Fanual (FPM) Letter

711=-161, Recording the Use of Official Time by Union and Other Employee
Representatives for Representational Functions, dzted July 31, 1581
(Attachment 1), revises the requirements for all Federal agencies to
Tollow in establishing a system for recording and maintaining records

of official time and costs granted to employees for representational
functions. 1%his Departmental Personnel Manual Letter supersedes Department
of Transportation Order 3720.1, Folicies and Procedures for hecording
Official Time for Representational Functions, dzted May 9, 1978.

The amount of official time granted to employees for representational
purposes must be arrived at through a balancing of three factors: (1)

the impact of the time sway from the job on employee performance and
efficiency; (2) the impact of time away from the job on the effective
conduct of the Covernment's business; and (3) the right of employees

to be represented in matters releting to their employment. While no

fixed or Covernment-wide allowance is established, Departmental elements
must ensure thst the official time suthorized employees for representational
purposes does not exceed that which is necessary for the appropriate
performance of those functions. Representational functions may not be
permitted to unduly interfere with the accompl ishment of the enployee-
representative's official job responsibilities. All official time granted
to employees to perform representational functions must be recorded

and such records maintained for a minimum period of three years. These
provisions spply only to employees serving as representatives and not

to the employees being represented.

Filing Instruétions: File after FPM Chapter 711 Letters
Distribution: To A1l FPM Subscribers, Headquarters and Field
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Each Administration, including the Office of the Secretary, must develop
and implement a system(s) for granting &nd recording the use of official
time for representational purposes. Because of the verying organization
and work force size of the different elements of the Department, the
managemient officials authorized to grant official time for representational
purposes and the specific organizational locations where records of

use of official time are to be maintained are for determination by each
Administration. However, procedures established should ensure that
records of official time used for representational purposes are provided
to @ central management point, usually the servicing personnel office, :
whenever a compilation of official time usage is required by the Department
or other govkrnment agency and at least annually for a review to ensure
that the amount of official time used is in accordance with the above
stated criteris. -

No recurring reporting procedure outside of the Administration is estab-
lished. However, each Departmental element should be awere thst they '

are held accountable for the use of official time and funds. The Office

of Personnel Management, the General Accounting Office, and other appropriate
government agencies will be monitoring the implementat{on and administration
of this program and records kept as required herein sre subject to review

by those agencies. :

Any system developed must record, as a minimum, official time usage

in the five categories listed in FPM Letter 711-161. Attachment 2 is

an official time usage record form shich may be adopted for that purpose.
Whether the attached form is adopted or 2 different recording system '
is developed, all obligations to negotiate or consult, as sppropriate,
with recognized labor organizations must be met prior to implementirg

or modifying & system for granting and recording the use of official

time for representational purposes.. ‘

“Director, Office of Personnel
and Training o

2 Attachments

o
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